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8/18/2008

COMMENTS ON THE COMPANIES BILL, 61 OF 2008
1. Section 1 (Definitions)

1.1 The definition of “amalgamation or merger” is confusing.  The definition does not state clearly whether or not there is any difference between an amalgamation and a merger.  If there is no difference, which seems to be the case in light of the current definition, only one term should be used.  The implication of the current definition is that an “amalgamation or merger” is one concept.  In previous versions of the Bill the two terms were distinct, separate definitions.  It seems to us that it is preferable to have two distinct terms, unless there is no difference in meaning.  From other international jurisdictions, it seems that the two terms have separate and distinct meanings.  Even if the definition should have been “amalgamation and merger”, we believe only one term should be used.  This should be clarified.
1.2 The definition of “amalgamated or merged company” is similarly confusing and the comments in 1.1 above apply.

1.3 The definition of “amalgamating or merging company” is similarly confusing and the comments in 1.1 above apply.

1.4 The definition of “beneficial interest” seems to be too wide in that it does not recognise a person’s right to receive or participate in any distribution in respect of a company’s securities where such interest arises only out of a lending or security arrangement.  If someone is entitled to receive or participate in any distribution in respect of securities on a temporary basis (such as in a security arrangement) we do not believe that the security holder has a beneficial interest in the securities for purposes of company law.
1.5 The definition of “director” seems too narrow.  The current Companies Act defines a director as a director appointed as such and any other person occupying the position of director or alternate director by whatever name he may be designated.  It seems that the narrow definition as being a member of the board of a company would mean that a person would escape liability as a director if he is not formally appointed as a member of the board but factually occupies the position of a director.  We suggest that the old definition be incorporated into the Bill.

1.6 In the definition of “holding company” the term “controlled” is not defined.  This is a fundamental definition and it should be absolutely clear what “controlled” means.  It also seems that the definition of holding company should follow the same wording as the current Companies Act – a company shall be deemed to be a holding company of another company if that other company is its subsidiary – and the definition in the Companies Bill seems circular.
1.7 The definition of “material” is unnecessary and should be deleted.

1.8 In the definition of “uncertificated securities register” it is stated that the uncertificated securities record is administered and maintained by a participant.  It seems that this should be by a participant on behalf of the company.  It is possible for the company to outsource the obligation but fundamentally the register is the securities register of the company.

2. Section 2 (Related and Inter-Related Persons and Control)
Section 2(2)(d) is too broad.

3. Section 3 (Subsidiary Relationships)
Section 3(3) is confusing.  The references in section 3(2) to “hold” also seem to be in conflict with the definition in section 3(3).

4. Section 4 (Solvency and Liquidity Test)
4.1 Reference is made in this section to the “consolidated assets” and the “consolidated liabilities” of the company.  It seems that the solvency and liquidity test should refer to the total assets and total liabilities of the company itself.  If so, the word “total” should be used instead of “consolidated”.  It also seems confusing to make reference to a company which is a member of a group in the context of the solvency and liquidity test.  If the test somehow applies in the group context we believe this should be spelt out explicitly.  The company itself does not have consolidated assets or liabilities.
4.2 The terms “fairly valued” and “fair valuation” are important enough that they should be defined.

5. Section 5 (General Interpretation of the Act)
5.1 Section 5(1) provides that the Act must be interpreted and applied in a manner that gives effect to the purposes set out in section 7.  This provision should be considered in light of the very wide purposes set out in section 7.  The impact of this method of interpretation of the Companies Act should also be considered in the historical context of statutory interpretation which is generally based on the ordinary meaning of words in legislation.  Would it be possible to interpret a particular provision so that it gives effect to the purposes?  

It seems to us that the current wording would create uncertainty.  It also seems that the purposes set out in section 7 should only be applicable in the interpretation of the Act, and only in instances where the wording is unclear.  The words “and applied” would mean that whenever the Act is applied these purposes must be taken into account, even if the provisions that are being applied are absolutely clear.
5.2 This section states that if there is any inconsistency between any provisions of the Act and a provision of any other national legislation, and to the extent that it is impossible to apply or comply with one of the inconsistent provisions without contravening the second any applicable provisions of certain listed legislation prevail over the provisions of the Companies Act in case of such inconsistency.  This provision seems odd and should be reconsidered.  Surely the Companies Act should prevail unless any specific provision in another enactment states that it prevails.  It also does not seem to be correct to refer to the Labour Relations Act and the Securities Services Act in this context.  For example where the Securities Services Act deals with the transfer of securities, the provisions of the Companies Act should prevail in the case of any inconsistency.  If it is decided to retain the list in the Companies Act, there also seems to be other legislation that would need to be included in this, such as the Banks Act, the Long-term Insurance Act and the Short-term Insurance Act.

6. Section 6 (Anti-Avoidance Exemptions and Substantial Compliance)
6.1 The appropriateness of an anti-avoidance provision in company law legislation should be considered carefully.  It is difficult to think of examples where an arrangement or agreement may be concluded to be primarily or substantially intended to defeat or reduce the effect of a prohibition or requirement.

6.2 Section 6(4) provides that the producer of amongst other things a prospectus must be in plain language if no form has been prescribed for that prospectus.  It should be considered whether the plain language approach is compatible with the approach under the current Companies Act (that has also been adopted in the new Companies Bill) that the prospectus requirements are set out in quite a lot of detail.  Although we understand the need for prospectuses to be easily understood by users of the prospectus it may be difficult to write a prospectus in plain language bearing in mind the very detailed requirements of Schedule 3 in relation to prospectuses.  It is also not clear what the effect would be in the event of a breach of the provisions of section 6(4) and (5).

6.3 Section 6(11)(b)(ii) may lead to abuse.

7. Section 15 (Memorandum of Incorporation, Shareholders Agreements and Rules of Companies)
Section 15(7) provides that the shareholders of a company may enter into any agreement with one another concerning any matter relating to the company but any such agreement must be consistent with the Act and the company’s memorandum of incorporation and any provision of such agreement that is inconsistent with the Act or the company’s memorandum of incorporation is void to the extent of the inconsistency.  This seems to be a harsh provision and there does not seem to be any reason why a shareholders agreement that is inconsistent with the memorandum of incorporation should be void to the extent of the inconsistency.  It is common practice in South Africa to provide in shareholders agreements that to the extent that shareholders agreements are inconsistent with the constitution of the company the shareholders agreement prevails.

8. Section 26 (Access to Company Records)
Contrary to the current section 113(1) of the Companies Act, 1973 (which permits any person on payment of a fee to inspect the register of members), it appears that only a person who holds securities or has a beneficial interest in securities (as per section 26(1) of the Bill), has a right to inspect the securities register and the register of beneficial interest disclosures.

9. Section 35 (Legal Nature of Company Shares and Requirement to have Shareholders)
Section 35(3)(b) provides as follows:
“A company –

(a)
may not issue shares to itself; and

(b)
must at all times have at least one share issued to at least one person other than -


(i)
a company that is part of the same group of companies; or

(ii)
a juristic person that is controlled by one or more companies within the same group of companies.”

This provision is not clear.  Does it mean that a wholly owned subsidiary must have an additional shareholder (in addition to its holding company)?  If so, it is not clear why such a provision is necessary.
10. Section 39 (Pre-emptive Rights to be Offered and to Subscribe Shares)
The reference to “pre-emptive right” is inappropriate and should be deleted and replaced with an appropriate reference to issue.  A pre-emptive right describes a right in respect of a sale not a subscription of shares.

11. Section 44 (Financial Assistance for Subscription of Securities)
11.1 Insert “or purchase” in the heading of the section.

11.2 Section 44(3)(a)(ii) should be restricted to specific recipients only and not to a general approval for a category of potential recipients.

12. Section 53 (Transfer of Uncertificated Securities)
Section 53 incorrectly refers in subsections (2) and (4) to a transfer of “ownership”.  This is incorrect as the transfer here is a transfer in the securities register and does not necessarily entail a transfer of beneficial ownership.  The reference to ownership is therefore incorrect and should be deleted.

13. Section 56 (Beneficial Interest in Securities)
13.1 Section 56(4)(b) – it is not clear from the drafting whether or not this would permit anyone (other than just the company) to obtain disclosure of the information referred to in section 56(3) on payment of a prescribed fee charged by the registered shareholder?

13.2 Section 56(5) – only requires a person to (a) confirm or deny that they hold securities for the beneficial interest of another; and (b) to provide particulars of the extent of that interest held during the 3 years preceding the date of the notice.  Subsection (b) does not appear to permit a company to discover the identity of each of the underlying beneficial shareholders, even though the company may be able to determine what shares were held.

13.3 Section 56(4) refers to a period of 5 business days and section 56(6) refers to a period of 10 business days.  It is not clear why there are unequal time periods for responding effectively to what is the same information requirement.

14. Section 60 (Shareholders acting other than at a Meeting)
Section 60(5) provides that any business of a company that is required to be conducted at an annual general meeting may not be conducted in the manner contemplated in the section.  This seems unnecessarily restrictive and an alternative to the holding of an AGM should be provided in the same way as the current Companies Act allows an AGM to occur other than at a meeting.

15. Section 65 (Shareholder Resolutions)
Section 65(3) should be amended by replacing the reference to “any two shareholders” to “shareholders holding a minimum number of votes”.

16. Section 66 (Board, Directors and Prescribed Officers)
16.1 Section 66(8) provides that at all times at least one director of every company must reside within the Republic.  We do not see any reason for this requirement and it should be deleted.  The position under the current Companies Act should continue.

16.2 Section 66(11), read together with the definition of “prescribed officer”, will lead to great uncertainty.

17. Section 74 (Directors acting other than at a Meeting)
Insert the word “written” before “notice” in the last line.

18. Section 76 (Standards of Directors Conduct)
It should be clarified whether or not the directors conduct and duties set out in this section would “override” the provisions of any other law (for example the Banks Act) dealing with directors duties.  The implication of section 5(4) referred to above is that the Companies Act would prevail in the event of a conflict between the Companies Act and the Banks Act.  It is important that this be clarified.
19. Section 114 (Proposals for Scheme of Arrangement)
In section 114(3)(e) delete the words “and state the effect of the arrangement on those interests and persons”.

20. Section 118 (Application of this Part, Part C and Takeover Regulations)
Section 118(2) states that the minimum percentage for purposes of this section is not less than 10%.  10% seems very low.  Why should the threshold be different from the threshold applicable to public companies?

21. Section 124 (Compulsory Acquisitions and Squeeze Out)
The section should be amended to provide specifically for exclusions in respect of jurisdictions where it is illegal to make the offer.  It should be clear that in the event that the compulsory acquisition or squeeze out provisions apply they apply to shareholders in jurisdictions where it was illegal for the company to make the offer in the first place.  If this is not provided for the company would never be able to squeeze out minorities in jurisdictions where it was not possible for them to make the offer or for shareholders in those jurisdictions to be able to force the company to compulsorily acquire their shares.
22. Section 127 (Prohibited Dealings Before and During an Offer)
Section 127(5) should be considered.  What is the reason for this prohibition?

23. Section 157 (Extended Standing to apply for Remedies)
In section 157(1)(c) reference is made to “affected persons”.  This should be defined.

24. Section 218 (Civil Actions)
Section 218(2) should be deleted.

25. Reductions of Capital
Reductions of capital without making a payment to shareholders should be dealt with in the Companies Bill.
