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MEMORANDUM 
INTRODUCTION 

1. In or about October 2006, Adv David Leibowitz and Adv Steven Budlender were briefed by the FXI to provide their opinion (“first opinion”) as to whether or not certain provisions of the SABC’s Articles of Association dated 23 September 2003 (“Old Articles”) were in conflict with the provisions of the Broadcasting Act 4 of 1999 as amended (“the Act”) and the Constitution of the Republic of South Africa (“the Constitution”) and consequently unlawful.

2. The conclusion reached by Counsel was that the Old Articles were, as a result of the high level of interference in the affairs of the Corporation provided for in the Old Articles, in conflict with the provisions of the Act and also in conflict with section 16 of the Constitution. 

3. In or about March 2007, the aforementioned counsel were again approached by the FXI to provide their further opinion (“second opinion”) as to whether the financially-related powers granted to the Minister by the Public Finance Management Act 1 of 1999 (“PMFA”) justify the extraordinary powers of review and veto given to the Minister over budgets, corporate plans and strategic documents in the Old Articles, notwithstanding the provisions of the Broadcasting Act. This second opinion also examined the status of the appointments made in terms of the Old Articles, if those articles were unlawful.   

4. Counsel were of the opinion that the unlawfulness of the articles set out in their initial opinion could not be excused by reliance on the PMFA. That the appointment of the executive directors also appeared to be tainted by the unlawfulness of the Articles governing their appointment. While the unlawfulness of their appointment may taint the validity of certain acts performed on behalf of the Corporation by its board in the past, this taint could be ratified by a new board after amendment of the offending articles. 

5. On 15 August 2007, FXI addressed a letter to the Minister of Communications wherein Counsel’s advice was explained and to which the opinions were attached. FXI requested a meeting with the Minister to discuss the matter. 

6. On 27 September 2007 Minister replied to the FXI stating that she could not at that stage respond to the contents of the letter due to her tight schedule but that the Department was looking into the matter and would report back to her. She indicated that she had requested a review of the articles of all of the entities that are supervised by the Department to bring them into line with the latest laws, the Constitution and Shareholder Agreements where such agreements exist. She furthermore indicated that the Board in practice derives the selection process for the appointment of officers, by conducting interviews and recommending the preferred candidate who then is recommended to Cabinet for approval. They do not influence executive decisions of management. 

7. On 08 February 2008, FXI received a letter from the Minister indicating that the articles of association that FXI worked from when preparing its submissions to the Department were in fact an old version of the Articles, and thus no longer applicable. The Minister invited us to engage in discussions with the Department after having perused the new Articles dated August 2006 (“the New Articles”), which the FXI has subsequently obtained.  

8. The purpose of this memorandum is to identify the changes that have been made to the Articles and to ascertain whether the unlawfulness of the Old Articles has been cured by the New articles. 

9. During May 2008, Counsel were again briefed by the FXI to provide FXI with an opinion on whether or not certain provisions of the Corporation’s New Articles were in conflict with the provisions of the Act and the Constitution and consequently unlawful.

10. After consultation between FXI and Counsel on 31 July 2007 the conclusion reached by the legal team was that as a result of the high level of interference in the affairs of the Corporation provided for in the New Articles, as explained herein below, the New Articles are also in conflict with the provisions of the Act and in conflict with section 16 of the Constitution.
11. There are in our view seven areas where the Articles, both new and old are in conflict with the provisions of the Constitution and the Broadcasting Act, which are set out below.   
ORDINARY GOVERNANCE STRUCTURES OF A COMPANY

12. It is a long-established principle in our company law that a clear division of powers exist between the Board of Directors of a company and its members in general meeting. Where this divide lies, and the powers which consequently vest in each of these bodies exclusively, depends entirely upon a construction of the Articles of Association of the company in question.

13. In this regard, it is important to note that Section 13(11) of the Act provides that the Corporation’s Board is to control “the affairs of the Corporation…”. We are of the view that Section 13(11) of the Act creates a statutory imperative that the broadest possible powers are to be placed in the hands of the Board of the Corporation, to the exclusion of its shareholder. Indeed, this fits logically with the many provisions and general scheme of the Act which place obvious emphasis on the independence of the Corporation as a public broadcaster.

14. As a result, the Act permits very little (if any) of the Corporations affairs to be controlled by the shareholders. Certainly the most of the matters referred to in Section 6 of the Act and, more particularly, the matters referred to in Section 6(5) thereof, cannot be regarded as the as the domain of the shareholder of the Corporation.    

RELEVANT PROVISIONS OF THE ACT

15. Section 13(11) of the Act states that:

 “The Board controls the affairs of the Corporation and must protect matters referred to in 6(2) of this Act.” 

16. Section 6(2) of the Act provides for the Independent Communications Authority of South Africa’s (“ICASA”) monitoring and enforcement role in respect of the Corporation’s compliance with the Charter.

17. Section 14 of the Act contains the following provisions: 

“14(1) The Affairs of the Corporation are administered by an executive committee consisting of the Group Chief Executive Officer, Chief Operating Officer, Chief Financial Officer and no more than eleven other members. 

(2) The executive committee is accountable to the Board;

(3) The executive committee must perform such functions as may be determined by the Board.” 

18. Section 6 of the Act contains various provisions relating to the Charter of the Corporation. Importantly, Section 6(5)(a) of the Act contains the following provisions: 
“The Board must prepare and submit to the Authority not later than three months after the date of conversion, policies that will ensure compliance with the Authority’s code of conduct as prescribed and with the Corporation’s license conditions and with the objectives contained in this Act, including: 

(i) news editorial policy;

(ii) programming policy;

(iii) local content policy;

(iv) educational policy;

(v) universal service and access policy;

(vi) language policy; and

(vii) religious policy. “

MINISTER’S POWER OF VETO OVER THE APPOINTMENT OF THE EXECUTIVE DIRECTORS:

19. In terms of clause 12.1 of the Old Articles, the Minister is given a veto over the appointment of any of the three executive directors contemplated by section 12(b) of the Act. The relevant sections of clause 12.1 read as follows:

“12.1.1. The Corporation will have a Board which shall consist of 15 (fifteen) Directors, of whom 12 (twelve) shall be non-executive Directors appointed by the President, and 3 (three) shall be Executive Directors, namely, the Group Chief Executive Officer, the Chief Financial Officer and the Chief Operating Officer or their equivalents.

12.1.2. The non-executive Directors shall recommend to the Shareholder the appointment of the three executive Directors of the Corporation. The recommendation of the three executive Directors shall be preceded by interviews and selection in terms of the selection procedures approved by the Board, in consultation with the Minister. Until approval is obtained from the Minister, no appointment of any of the said three executive Directors, shall be effected. “  (emphasis added)
20. Counsel were of the opinion that the aforementioned clauses offend against the provisions of Section 13(11) of the Act, since the appointment of the three executive directors of the Board must, in the absence of any statutory provision to the contrary, fall within the realm of what is contemplated by the “control of the affairs of the Corporation”.  By exercise of the veto, the Minister is effectively given control over that particular power of appointment.
21. Furthermore, in their second opinion, Counsel was of the opinion that the PFMA does not grant the Minister any power over the appointment of the executive directors and that any argument by the Minister to the effect that she has an implicit duty under the PMFA to ensure that the three executive officers are capable and qualified to discharge their accounting duties entitles her to a veto over their appointment would be misconceived for the following reasons:
21.1. The PFMA should be narrowly interpreted to avoid extending powers that will interfere with other legislation, and undermine the latter’s purpose. Allowing broader implicit powers here would achieve exactly that: it would strengthen executive control over the media, contrary to the terms of the Act, and indirectly the Constitution that seek to maintain media independence from the executive.
21.2. The accounting authority is made up of all members of the Board and not just the executive directors. It is clear from the terms of the Act that the Minister has no power to appoint the non-executive directors, and there is not reasonable basis for reading in a power to appoint the others. 

21.3. The Minister is only given narrow oversight powers, at particular times and in relation to particular matters. There is no basis for reading in a power to interfere more fundamentally in the day-to-day running of the Corporation.   
22. I deem it noteworthy that articles 16.2, 16.3 and 16.3.5.1 of the Old articles have been incorporated in the New articles under article 15 verbatim, save for 16.3.1 extending the executive committee to consist of the GCEO, COO and the CFO and article 16.3.5.1 incorporating a threshold of “the level of General Manager and above” to be applied to terms of employment remuneration considered by the remuneration committee.     

23. Article 11.1 of the New Articles provides as follows:

“11.1.1 The Corporation will have a Board which shall consist of 15 (fifteen) Directors, of whom 12 (twelve) shall be non-executive Directors appointed by the President, and 3 (three) shall be Executive Directors, namely, the Group Chief Executive Officer, the Chief Financial Officer and the Chief Operating Officer or their equivalents.

11.1.2 The non-executive Directors shall, after they have conducted interviews and compiled a short list of preferred candidates, recommend to the Member the appointment of the preferred candidate to fill any position as the executive Directors of the Corporation.”  (emphasis added)

24. In terms of Article 1.1.15 “Group Chief Executive  Officer” means the officer of the Corporation provided for in section 12(b) of the Broadcasting Act and appointed by the Board in terms of Article 14 hereof” 
25. Article 14 states that: 

“14.4.1 Without derogation from any duty imposed by law, the Board shall:

e) appoint Group Executive members subject to Article 11.1.2.” (emphasis added)
26. In terms of Article 1.1.17 the Member is the Minister of Communications as the registered holder of the shares in the Corporation on behalf of the State.  

27. Article 11.1.3 states that “the appointment of the Directors shall, take effect upon compliance with the Statutes, if any”. Included in the definition of “Statutes” (Article 1.1.28) are the Broadcasting Act and the Companies Act.     

28. As stated above, in terms of section 13(11) of the Act, the appointment of the three executive directors of the Board must, in the absence of any statutory provision to the contrary, fall within the realm of what is contemplated by the “control of the affairs of the Corporation”. To grant the Minster the power of veto over the appointment of the executive directors would accordingly be offensive to section 13(11).  

29. Counsel were of the opinion that the use of the word “recommend” if read with article 14 and 11.1.2 of the Articles and clause 13 of the Act, should be interpreted to mean that the Minister does not have any discretion in the appointment of the executive directors. However, it would be prudent to change the wording of section 11.1.2 to read that “the Board shall appoint the executive directors”. Without derogating from the aforementioned and without supporting the view that the Member should be at all be granted the authority to appoint the executive members of the Board, the least preferred option would be the following: “the Member shall on the advice of the Board appoint the executive directors”, so as to exclude any Ministerial discretion and misinterpretation of the section. However, we reiterate it would be both compliant and appropriate that the non-executive directors appoint the executive directors.   

30. In our view the use of the word “recommend” indicated above, has the effect that Member is still granted the power to veto the appointment of the executive directors and in this respect does not cure the new Articles of its non-compliance with the Act.  
MINISTER’S POWER TO APPOINT THE GCEO AND APPROVE THE TERMS OF HIS/HER EMPLOYMENT CONTRACT 
31. Clause 20 of the Old Articles stated that:

“The Shareholder shall from time to time appoint a Group Chief Executive Officer of the Corporation…”

“Any Group Chief Executive Officer appointed in terms of the Statute and of these Articles shall:

20.2.1 have his or her contract of employment approved by the Minister;” (emphasis added)
32. Counsel were initially of the opinion that:

32.1. Matters such as employment contracts constitute part of the central “affairs” of the Corporation which, in terms of Section 13(11) of the Act, are compelled to be placed under the control of the Board.
32.2. Neither the PFMA nor the Act gives any basis for the Minister to approve the GCEO’s appointment, nor to dictate his/her employment terms.

32.3. That the powers may have been granted on a misunderstanding of clause 20.1 of the PFMA which states that:

“The Shareholder shall from time to time appoint a Group Chief Executive Officer of the Corporation. The Group Chief Executive officer shall serve as Accounting Officer and Executive Director of the Corporation for as long as she or he is Group Chief Executive Officer.” [emphasis added]  

32.4. However, only departments and constitutional institutions may have accounting officers. National public entities, such as Corporation must have accounting authorities, which are automatically and statutorily constituted by the entire Board of Directors acting as such.
32.5. That any attempt to justify the Minister’s residual oversight power on this basis should fail.
32.6. To the extent that it may usually be competent under the Companies Act to reserve the power of appointing the CEO for the Shareholder, this situation is distinguishable as in a national public entity the board is ultimately accountable to Parliament, and through it the Public, even though the sole shareholder is the executive.

32.7. Allowing the Minister to act as an ordinary shareholder would render the Corporation subservient to the will of the executive and therefore undermine the independence of the Media. 

32.8. That the provisions of the Broadcasting Act and the Constitution require the ordinary powers and mechanics of a conventional company under the Companies Act to be circumscribed in the case of the Corporation.  

33. Clause 19 of the New articles provides as follows:

“19.1.1 Any Group Executive Officer appointed in terms of the Broadcasting Act and of these Articles shall:

(a) be appointed by the board after the due process described in article 11.1.2 above and shall have her or his contract of employment approved by the Minister;” (emphasis added) 

33.1. Furthermore, clause 15.5 of the Old articles, which dealt with the control over the Corporation has been amended in the New articles at clause 14.4.1 (e) which provides that the board shall “appoint Group Executive Members subject to article 11.1.2”, which section is referred to hereinabove. 
33.2. The amendment of these sections in the New articles have not cured this problem and in my view serve to entrench the powers of the Minister which ultimately means the entrenchment of the powers of the executive. 
PRESIDENT’S POWER TO APPOINT THE CHAIRPERSON OF THE BOARD 

34. Section 13(3) of the Act states that:

“13(3) The President must designate one of the members of the Board referred to in subsection (2) as the Chairperson and another member as a deputy chairperson, both of whom must be non-executive members of the Board”  

35. Article 11.5 provides as follows:

“11.5.1 
As long as the state is the sole shareholder, the President shall determine:

11.5.2 the nomination and appointment of a non-executive Director as Chairperson of the Board and another non-executive Director  as Deputy Chairperson; and 

11.5.3
the periods of such appointments, which periods shall not exceed five years.”  (emphasis added) 
36. Counsel were of the Opinion that this provision constitutes a direct intervention by the executive in the control and affairs of the Corporation, and as such is inconsistent with the provisions allocating control over the affairs of the Corporation to the Board. However, a view also exists that to allow Parliament or the President to appoint directors and chairpersons simply entrenches a majoritarian approach and prevents the Corporation from fulfilling its mandate as the public broadcaster. A contrarian view is that the President in selecting the chairperson is merely making a choice of the best candidate from a pool of persons already selected by Parliament.   

ALL DECISIONS OF THE BOARD TO COMPLY WITH RESOLUTIONS PASSED AT THE GENERAL MEETING

36.1. Clause 15.2 of the Old Articles, contained the following provisions:

“15.2 Without limitation of the aforegoing, unless otherwise expressly agreed by the Minister or in the shareholders’ agreement, so long as the Minister is a significant shareholder, no resolution of the Board or any committee thereof, whether passed at a general meeting of the Board or such committee or by written resolution, with respect to the following matters shall be effective unless at least two (2) Minister nominees (or one (1) Minister nominee, if there is only one (1) Minister nominee), in the case of a Board resolution, or one (1) Minister nominee, in the case of a committee resolution, shall have voted in favour of such resolution at such meeting or approved such resolution in writing:

15.2.1
Approval or amendment by the Corporation of any business plan, training programme, annual budget or strategic objectives or (to the extent possible under applicable constitutive documents) any business plans or budgets or their equivalent of any subsidiary;   and

15.2.2 
Establishment by the Corporation or any subsidiary of any direct or indirect subsidiary or any joint venture, partnership or similar arrangement.”

36.2. Counsel’s opinion was that the powers of veto afforded indirectly to the Minister by the aforementioned provisions offended against the provisions of Section 13(11) of the Act as they remove from the Board of Directors, its “control of the affairs of the Corporation” in some of the most fundamental areas – namely those relating to the formulation by the Corporation of its business plan and even its “strategic objectives”.  Counsel went so far as to say that it was in their view simply impossible to read Article 15(2) of the Old Articles as compliant with what is set out in Section 13(11) of the Act, more particularly when read with Section 6 thereof. 

36.3. Regarding the effect of the PFMA on these articles, Counsel advised as follows: 

36.3.1. The PFMA requires the Board to submit annual budgets and “corporate plans” to the accounting officer and treasury of a department (the executive);

36.3.2. One must distinguish between the mere submission of a document to a department and an approval power over the contents of the document. The PMFA does not grant the Minister the power to approve or disapprove these documents or policies;
36.3.3. “Corporate plans” must be distinguished from “business plans”. The former being a budgetary document and the later being a broader content based document, delineating strategy and goals as well as financial projections. Lodging of a corporate plan is in line with the oversight role contemplated in the PFMA, however the lodging of a business plan may invite censorship and threaten independence. 

36.3.4. Training programmes and strategic objectives are not dealt with in the PFMA. They are content based documents to which the executive should not have access;

36.3.5. That the requirement of the Ministers approval in respect of the establishment of subsidiaries, partnerships and joint ventures is provided for in the PFMA, thus the articles are appropriate in this regard.  

36.4. Clause 14.1. of the New Articles, contains the following provisions:

“14.1.1.  The management of the business and control of the Corporation shall be vested in the Directors, who in addition to, and without limitation of the powers expressly conferred upon them by the Broadcasting Act or these Articles, may exercise or delegate to any one or more persons all such powers.

14.1.2 The Board may exercise or delegate the exercise of its powers as contained in the Broadcasting Act or the IBA Act to any one or more persons unless expressly prohibited from doing so by the Statutes, or by these Articles. The Directors shall at all times ensure that any decision taken and any exercise of management powers is not inconsistent with the Statutes or the Articles; and complies with the Statutes or any resolution passed by a General Meeting.  (emphasis added). 

37. Clause 15.2 of the Old articles does not appear in the New articles. The effect of this is that the specific circumstances in which Ministerial authority over resolutions with regard to these specific matters has been excluded. 
38. The powers of veto afforded indirectly to the Minister by the aforementioned provision offend against the provisions of Section 13(11) of the Act as they remove from the Board of Directors, its “control of the affairs of the Corporation”. It is simply impossible to read Article 14 as compliant with what is set out in Section 13(11) of the Act, more particularly when read with Section 6 thereof.

39. This Article provides for direct control of the Corporation by the Executive and direct intervention in the day-to-day affairs of the Corporation, due to the fact that the Minister, as the sole shareholder, is automatically a quorum and can theoretically exercise shareholders rights at any stage. This allows for unfettered interference, by the Executive.  

FORMATION OF SUBSIDIARIES ON REQUEST OF THE MINISTER OF COMMUNICATIONS AND THE MINISTER OF FINANCE  

40.  Clause 32.1 of the OLD articles provided as follows:
“32.1 The Corporation shall on request of the Shareholding Minister, with the concurrence of the Minister of Finance and in terms of the Statutes:

32.1.1 Form a subsidiary or subsidiaries; and 

32.1.2 Transfer a part or part of the undertaking of the Corporation to such subsidiary or subsidiaries, as may be specified by the said Minister.”

41. Counsel were of the opinion that both the formulation and transfer of a part of the SABC’s business to a subsidiary, are matters inherently and obviously within the concept of “control of the affairs of the Corporation” obliged by section 13(11) of the Act to be left in the hands of the Board.
42. In the second opinion, counsel advised that the PFMA does not contain any provisions suggesting that either the Minister of Communications or the Minister of Finance has the power to force a public entity to establish subsidiaries and that this may breach the rules of independence established by the Act and cannot be justified in terms of the PFMA.  
43. The corresponding clause 31 in the New articles has not been amended and thus remains in conflict with the Act.
MINISTERIAL CONSIDERATION AND APPROVAL OF THE BOARD’S BUSINESS PLAN:

44. Section 34 of the Old Articles read as follows:
“34.1 The Corporation and its subsidiaries shall submit the required corporate plans as prescribed in section 52 of the Public Finance Management Act and the Broadcasting Act for approval by the Minister.
34.2  The Corporation shall consider any comments by the Shareholding Minister on the business plans that are made within one (1) month of the submission of such plans , and shall submit the final business plans to the Shareholding Minister within one (1) month after receipt of such comments. 

34.3   Final business plans may be modified at any time by written notice from the Corporation to the Shareholding Minister, provided that the Corporation has first given to the Shareholding Minister of the of the proposed modification and considered any comments made thereon by the Shareholding Minister within one (1) month of the date on which such notice was given. 

34.4 The Corporation shall, on the request of the Shareholding Minister:

34.4.1 Adjust its borrowing requirements if the Shareholding Minister, on the basis of independent financial advice and in consultation with the Minister of Finance, is of the opinion that:

34.4.1.1 The proposed borrowing requirements or the terms thereof may lead to an imprudent ratio between equity and interest bearing debt or strain the anticipated cash flow of the Corporation, as the case may be; or

34.4.1.2 the Corporation is unable to demonstrate adequate cover against any exchange rate risk in respect of borrowings in foreign currency; or 
34.4.1.3 adjust the proposed insurance cover if the Shareholding Minister, on the basis of appropriate independent advise, is of the opinion that such cover is adequate. “ 
45. Counsel were initially of the view that on the face of it, these provisions may also offend against the requirements of section 13(11) of the Act, however in their first opinion refrained from expressing a firm view in this regard since the provisions of the Public Finance Management Act, No 1 of 1999 complicated the analysis in this regard.

46. In Counsels second opinion they advised that both articles 15.2 and 34 dealing with business plans were overbroad for the reasons mentioned in paragraph 36 above. 
47. The aforementioned provision in the Old Articles was carried over into the New articles verbatim at paragraph 32, save for the reference to the “Member” in stead of the “Shareholding Minister”.
BORROWING POWERS OF ACCOUNTING AUTHORITY SUBJECT TO MINISTERS APPROVAL 

48. Article 22.1 of the Old Articles states the following:

“The accounting authority may borrow money in accordance with the prescriptions of the Public Finance Management Act, after the Minister in concurrence with the Minister of Finance has approved such borrowing.” [emphasis added] 
49. Counsel advised that the PFMA allows the accounting authority an unfettered power to borrow on behalf of the Corporation, does not suggest that such borrowings are subject to the approval by the Ministers and that article 22.1 may be another instance of the articles giving the Minister powers that are altra vires and are not contemplated by or necessary in order to give effect to the provisions of the PFMA.

50. Article 22.1 of the Old articles, referred to above, has been incorporated in the New Articles verbatim, thus the powers granted thereby remain ultra vires. 
CONCLUSION  

51. Inherent in section 16 of the Constitution is the principle that the media should not be controlled by the State and should be sufficiently independent of the State;

52. Section 16 precludes the State from controlling the affairs of the public broadcaster, particularly its policies, because this threatens the diversity of views essential to freedom of expression;
53. That in view of the broadcasting environment in South Africa, the danger of State control of the SABC leading to a decrease in diversity of views expressed is far more acute than would otherwise be the case;

54. Section 7(2) of the Constitution places a positive obligation on the State to promote diversity of broadcasting and freedom of expression, rather than undermining the independence of the Corporation by creating Articles of Association that give the State substantial control;

55. That in light of the Corporation’s Articles of Association, it is unlikely that it satisfies any of the requirements for independence namely:
55.1. The test for independence is an objective one relating to what the reasonable, well-informed observer will perceive;

55.2. For an institution to be independent, it is essential that it has “institutional independence” – that structures exist to protect the institution against external interference, particularly by the executive branch of government;

55.3. An independent institution requires “administrative independence” – that is controlled by the institution over those matters directly connected with the functions which the institution is required to perform;
 and 

55.4. An independent institution must have “financial independence” – that is the ability to have access to funds reasonably required to discharge its functions.

56. In light of the aforementioned, the New Articles are conflict with the Act and also in conflict with section 16 of the Constitution and consequently unlawful.   
Melissa Moore 

Law Clinic Attorney 

Freedom of Expression Institute
04 August 2008 
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