Submission by the Independent Democrats on National Prosecuting Authority Amendment Bill (B23 – 2008) and the South African Police Services Amendment Bill (B30 – 2008)

In introducing the National Prosecuting Authority Bill on the 9th June 1998 the then ANC Minister of Justice spoke inter alia of introducing “a change with regard to the status and position of prosecutors, which will, over a time, transform the prosecution system in a way which will ensure that we maximize the role which the prosecution system must play in the fight against crime in a democracy.”

The Minister went further and said “So I would make bold to say that this is a measure which is going to make a qualitative change in the system of prosecution in our country. It will also benefit the prosecutors in our country.” 

The ID believes that he was absolutely correct in that statement. The late Minister Dullah Omar accurately predicted the future. The figures and statistics which have been made public show clearly that the success rate in convictions achieved by the then created Directorate of Special Operations of over 90 percent far exceeded the crime solving and conviction rate of around 13 percent by the South African Police Service.

The key to the success of this legislation was the combination of the skills of prosecutors, investigators, specialized legal people, accountants, forensic investigators amongst others which were all brought together under one co-operative umbrella.

The Scorpions strength is that it follows along the same lines as that of the United States Federal Bureau of Investigation and contains elements of the British Scotland Yard. It also incorporates many of the skills of national policing agencies in the modern world.

As Professor Kader Asmal, then an ANC Member of Parliament pointed out in his insightful submission to the Khampepe Commission of Inquiry investigating the Scorpions, its effectiveness can largely be attributed to its ability to combine the work of the investigators, analysts and prosecutors in investigating groups.

The undoing of the ‘Scorpions’ is we believe due to the unit tackling some highly politicized cases, such as the shameful Arms Deal, which has rightfully caused nervous reactions in high government circles. Furthermore, the pending case of alleged corruption against the ANC President Jacob Zuma, was in our estimation probably the final straw that decided the issue at the ANC conference in Polokwane.

Unfortunate and certain misguided leaks relating to the work of the D.S.O were also most unhelpful. The above factors have already cost the heads of its first Director Bulelani Ngcuka and his successor.

On the question of corruption there is no doubt that all police forces worldwide that tackle organized crime are vulnerable to corruption by financially strong crime syndicates.

A separate, smaller and specially skilled crime fighting and investigating unit that is tightly controlled therefore does at the very least cut down the risk of bribery affecting investigations.

The Deputy Director of Public Prosecutions Advocate Billy Downer S.C. said that the closure of the Scorpions would protect corrupt and criminal politicians from prosecution. The D.S.O would lose its ability to investigate government officials independently if it was incorporated into the police he further stated. Advocate Downer also claimed that it was precisely in order to avoid corrupt political control that the FBI in the USA was created, where prosecutorial independence is entrenched in the United States constitution.

The ID maintains that such independence is therefore vital to optimize investigations and prosecutions, when those within government or those who exercise power or have influence over the Executive themselves commit crimes.

In our view there is no doubt that if the Scorpions were closed down or relocated as a Unit to the SAPS it would in the end result mean that the country would forfeit a critical capacity to investigate complex cases of crime and corruption. This is to nobody’s advantage except those who have been, still are, or may yet become the subject of investigation for activities which seem to be or are outside the law. The ID therefore feels justified in asking the pertinent question as to whether Police Commissioner Selebi, who is currently on paid leave as result of an impending corruption case, would have given the authorization for his own case regarding his alleged links with organized crime to have been investigated. The answer would obviously have to be No!

There were plenty of good reasons to create the Scorpions ten years ago and there are many good reasons to retain it and its independence despite the potential pressure brought to bear by those who have fallen under its unforgiving spotlight.

Firstly, it is a multidisciplinary investigating arm of our crime investigating and fighting capability and in the criminally vulnerable society in which we live, should be strengthened, not weakened.

Secondly, because of its lower case load involving only the most important crimes and bringing to bear task teams embracing investigative, forensic, prosecutorial and intelligence skills it can deliver results not attainable by the regular SAPS.

Thirdly, the Scorpions are a smaller tighter organization than the SAPS and can be monitored more effectively and are therefore far less vulnerable to corruption of any sort.

Kader Asmal in his submission to the Khampepe Commission made three final and important points:

1. 1) “It may reasonably be anticipated that moving the Scoprions to the S.A.P.S would constitute a loss of public confidence and that in the criminal justice system and in government. There is a traditional distrust of government in relation to its willingness to hold powerful individuals accountable for wrongdoing. This may be misplaced, but it is a pervasive perception not limited to South Africa.”

1. 2) “Complex issues associated with criminality require a high degree of professionalism. The Scorpions Unit has shown that it is able to unravel matters. The sheer volume of evidence in the trial of Durban businessman Schabir Shaik reflected a forensic capacity difficult to identify elsewhere in South Africa.”

1. 3) “If the Scorpions unit was moved, South Africans would lose confidence that all are equal before the law, while corrupt persons might perceive this as an encouragement to corruption.”

· Kader Asmal, we believe, is correct in his assertions. When one considers the immeasurable damage being done to tourism, to our economy and to public confidence in our government by the daily occurrence of cash in transit heists, car hijackings, armed robberies in Malls and homes, the red lights should be flashing. Everyday we read about financial impropriety emanating from so many Municipal Councils who control, often in secrecy, the finances of the cities that they are supposed to manage.

It surely should be clear to everyone that South Africa’s crime fighting capability must be strengthened, not weakened. And this requires the political will of the government and this Joint Committee, the fullest allocation of resources and the determination to reject this legislation in total in the cause of public safety, of clean government and of efficient crime prevention.

The legislation before us attempts, apart from disbanding the Scorpions, to create a new unit – The Directorate of Priority Crime Investigation.

It will fail mainly for two reasons. The independence of the Unit is destroyed and the National Commissioner of Police (who is currently on suspension) has the final say on who shall investigate a particular matter.

Secondly, the prosecutorial function is removed from this Unit and remains responsible to the Minister of Justice. 

So, Local Commissioners of Police and in the final result the activities of the new Unit will be governed by the desires of the National Police Commissioner. It will also have no intelligence operations, and will have to rely on the Police Crime intelligence units for “confidential” information. 

In the final result, the passage of these two pieces of legislation rings the death knell of South Africa’s serious efforts to fight organised crime. There is no point in tinkering with the clauses of these Bills. They are clearly politically motivated pieces of legislation and should therefore duly be discarded. 

SA deserves better from a government which pleads its opposition to crime but which has consistently in these past eight years failed to protect its citizens on the street or in their homes or businesses from the ravages of violent crime, while it has gone out of its way to protect politicians and individuals in high places from prosecution for their crimes.

The ID does, however, accept that the Scorpions have not been without fault. These include such unfortunate incidents such as leaks to the media on their on-going investigations and their courting of publicity. In addition, they have at times exceeded their mandate by engaging in intelligence gathering operations. Their faults, however, certainly do not require such a drastic measure as shutting down their operations and moving them into the structures of the SAPS. It would be far more responsible to put in place measures to remedy whatever faults and concerns exist, such as those advocated by the findings of the Khampepe Commission. 

The ID firmly believes that the passing of these two Bills will bring shame to this Joint Committee, to Parliament and to our country. 

Finally, the ID requests an opportunity to make verbal representation to the committee on these two legislative proposals.   

