


Background

The government’s decision to disband the Directorate of Special Operations (DSO), in line with the ANC’s resolution at Polokwane, is a transparent attempt to destroy the most effective corruption-busting force in the country. 
The only conclusion that can be draw is that the ANC wants to get rid of the DSO to protect prominent members of the majority party. Besides the seven convicted criminals on the ANC’s National Executive Committee (NEC), six NEC members are currently the subjects of ongoing criminal investigations. At least two of these are under investigation by the DSO.
In the absence of a cogent argument from the ANC as to why the DSO should be disbanded, it can only be assumed that they are motivated by the desire to protect ANC members from any current and future corruption investigations.

ANC Secretary-General Gwede Mantashe has stated that “the only thing the DA and the Scorpions have in common is their persistent hatred of the ANC”
, making it clear that ANC leadership oppose the DSO on the grounds of political expediency that has nothing to do with improving the criminal justice system. 

It is important to note that the charges of corruption and defeating the ends of justice would not have been brought against National Police Commissioner Jackie Selebi had it not been for investigations carried out by the DSO. The same is true in the case of the indictment which has been brought against ANC President Jacob Zuma. 

In time, given the record of many members of the ANC, further investigations by the DSO would no doubt reveal the extensive web of corruption that surrounds the ANC. 

The ANC’s resolution to disband the DSO, and government’s apparent willingness to acquiesce to this request, not only displays a disregard for public opinion, but also ignores the Khampepe Commission recommendation that the DSO be retained in its current form. This recommendation was adopted and approved by Cabinet and the President and the extensive reasons for the recommendation are detailed in the Report
. 
The purpose of this document is to present the DA’s case for the retention of the DSO in its current form - in the National Prosecuting Authority (NPA). This is done to show why the ANC’s decision to disband the DSO can only be for political and not operational reasons.
Select excerpts from the Khampepe Commission Report have been included in this submission, as the Report supports all of the DA’s arguments for retaining the DSO within the NPA. 

The Case for the DSO
Support for the Scorpions

The DA is not alone in supporting the DSO remaining separate from the SAPS. The Khampepe Report not only fully recommended the retention of the DSO within the NPA, but also detailed the following supporters of the same:

· Minister of Intelligence Service;
· The Inspector General of Intelligence;

· NICOC;

· The Institute of Security Studies;

· The Foundation for Human Rights;

· Prof. Kader Asmal; and

· The DSO itself. 

South Africa cannot afford to be without an independent unit capable of conducting complex and high profile investigations and seeing them through to successful prosecution. 

The DSO is one of the last remaining institutions that are effective in exposing corruption and dealing with complex investigations, such as those related to organised crime. If we were to lose the DSO, we would lose a great deal of our ability to tackle organised criminal activities, and allow criminal syndicates to contribute even more to our already dangerously high levels of organised crime.  

We would also lose a great deal of our international credibility, as investors would see that government is not serious about combating crime – which has already been identified as a major impediment to increased investment in South Africa.  This, in turn, would hamper economic growth and development for all.

In the words of President Thabo Mbeki on the creation of the DSO:

“To enable our law enforcement agencies to translate this into reality, I am privileged to announce that a special and adequately staffed and equipped investigation unit will be established urgently to deal with all national priority, including police corruption”.
 

Even during the Khampepe Commission, scarcely anyone who presented at the Commission contested the criminal justice needs of the country, and that the need to create an agency such as the DSO was necessary.

The DSO differs from the SAPS in that it makes use of a troika of activities: intelligence gathering, criminal investigation and prosecution taking place within one team. This powerful combination of skills and expertise led by a qualified and experienced prosecutor means that the DSO is able to conduct investigations that are solid and which will stand up in court. This is the reason behind its excellent conviction record.

The DSO are effective because their prosecution-led approach, the troika approach, lies at its heart. If this was to be taken away, the essential element of the DSO’s success would be lost. 
However, this is not to imply that there is no room for improvement within the DSO. There are areas where the DSO can improve on technicalities, as well as interacting with the media. However, these can and should be dealt with as areas for improvement, rather than proposing the disbanding of the DSO as the solution.
Rationale for the establishment of the DSO
President Thabo Mbeki announced that the establishment of the DSO would complement and, where necessary, supplement the efforts of the exiting law enforcement agencies in fighting national priority crimes.

The motivation for structuring the DSO in such a way was the previous successes of specialised units which, through the use of a troika approach to fighting organised and syndicated crimes, were able to achieve significant results. 

The need for such a unit was underscored by the then Minister of Justice and Constitutional Development, Penuell Maduna, who, in a snap debate in the National Assembly on the setting up of the DSO on the 11th of November, argued that: 

“Crime destabilises the economy and impacts dramatically on the poor and historically disadvantaged. The legislature should view this legislation in the secure knowledge that the DSO will dedicate their efforts to eliminating this scourge in a manner that supports the democratic and human rights tradition we have struggled and fought for”.

In the same speech the minister argued that the DSO were not going to replace the SA Police Service. 

“We are setting the DSO up to deal with offences such as vehicle hijacking, offences related to possession of or trading in arms and ammunition, serious economic offences or serious commercial crime, organised and syndicated crime, corruption in the criminal justice system, and crimes against the state”.

The minister also outlined why a new approach was needed, arguing that there were a number of factors retarding the proper functioning of the existing law enforcement agencies. These included: 

“the existence of corruption among certain police officers in law enforcement agencies; the callous murder of police officers on duty; unsatisfactory standards of investigation which result in unacceptable low-rates of conviction; and the general lack of an efficiently co-ordinated attack on organised and syndicated crime by the investigation, intelligence and prosecution authorities”.

In light of this approach the Minister stated that the “DSO will employ special investigators, intelligence operatives and specialist prosecutors who will work together in project teams.” The Minister assured the national assembly that such an approach “Reflected international best practise and resulted in improved conviction rates world-wide”.
He added that “the mandate of DSO is not to replace the SA Police Services”.

Judge Khampepe summed up the rationale for the DSO’s existence with the following words:

“It is my recommendation that despite indications that organised crime is being addressed on a concentrated basis that the rationale for the establishment of the DSP is as valid today as it was at conception.” 

Location of the DSO - Constitutional requirement of a single police force

From the outset, the DSO has been envisaged as a specialised unit independent of the SAPS. If the DSO were to be placed under the SAPS or any other entity, it would immediately cease to be the DSO. Removing the DSO from the NPA would remove the prosecution-led aspect which is the key to the success of the DSO operation.

The argument put forward by those who favour the incorporation of the DSO into the SAPS, based on the constitutional provision that there must be a single police force, simply does not hold water.
The Constitution states, in S199 (1) “The security services of the republic consists of a single defence force, a single police service and intelligence services established in terms of the constitution.”  However in Section 199(3) the Constitution states, “other than the security services established in terms of the constitution, armed organisation or services may be established in terms of national legislation.” 

 
Section 205(3) of the Constitution clearly states the objects of the police which are, inter alia, to prevent, combat and investigate crime, to maintain public order, to protect and secure the inhabitants of the Republic and their property and to uphold and enforce the law. 
The constitutional test that must be applied is whether the DSO is functioning as a police service. In this context it appears that the DSO only shares an investigative function similar to the SAPS, and investigating crime is only one of the myriad of functions of the SAPS. Therefore, unless the DSO usurp all other police functions, this argument has little or no merit. 
A Constitutional Court
 ruling has also determined that the term “single” does not mean exclusively “one”. Furthermore, The Khampepe Commission found that the DSO should remain within the NPA:
“I have considered the totality of the evidence and the law relevant to the terms of reference, it is my considered view, for reasons, that have already been comprehensively canvassed, that the DSO should continue to be located within the NPA.” 

Judge Khampepe also stated that:
“It is also permissible to have the DSO share the mandate to tackle organised crime with the SAPS.”

 
There are a number of countries that make use of units separate from the main law enforcement body to combat specific crimes such as corruption and organised crime. While each country’s strategy is unique, Italy, Nigeria, Spain, Germany, the UK, Norway and the USA have criminal investigative capacities that exist outside of the traditional police force.
 

Given the international precedent for the DSO as well as its impressive list of achievements, one wonders why the question to disband the DSO has even arisen.
Success of the DSO

The results that the DSO has delivered since its creation speak for themselves:

· The conviction rate remained between 82 and 94% since 2002;

· The number of people arrested has increased from 66 (2002) to 617 (2006); and

· The number of prosecutions finalised has increased from 180 (2002) to 214 (2006).

A list of the high profile DSO investigations and cases illustrates how crucial the unit is:

· The DSO was first in South Africa to convict financial directors of fraud, tackle major international corporate raiding in conjunction with the UK and USA, and register money-laundering and racketeering convictions, to name a few; 

· Arrests in the Brett Kebble murder;

· Operation Yield, which focused on platinum smugglers and has resulted in 13 arrests;

· Operation Guanxi, focusing on illegal abalone smuggling, resulting in 335 arrests, 111 convictions and contraband seizures to the value of R3bn;

· Confiscation of drugs to the value of R600 million;

· Travel fraud prosecutions resulting in 38 cases against members of Parliament being concluded;

· Convictions in the Leisurenet prosecution;

· The Shaik and Yengeni rulings;

· The Zuma, Selebi, Agliotti and Fidentia cases currently being investigated.

The above investigations illustrate the need for a specialised unit that can investigate complex and sophisticated organised crime activities, using “team-based, multi-disciplinary investigations that involve…detectives, intelligence analysts, forensic accountants and prosecutors”
. 

In addition, the DSO has succeeded in forming relations with a broad variety of government departments, private sector bodies and international agencies, such as:

· The US Federal Bureau of Investigations (FBI);

· The Attorneys General of Switzerland, Mauritius and the Ukraine;

· The police in Hong Kong, Australia, Sweden, Namibia and Mozambique;

· The Serious Organised Crime Agency (UK); and

· The Economic and Financial Crimes Commission (Nigeria).

Why the DSO is successful
In order to be effective the DSO requires personnel of the highest calibre. This means personnel should at the very least have a tertiary qualification. The troika approach used by the DSO requires that personnel be drawn from a variety of backgrounds including, law, information technology and commerce. In her report, Judge Khampepe quoted the former Minister of Safety and Security during a parliamentary briefing as having stated the following:

“Prosecution-led and intelligence driven investigations are key elements in the fight against crime and corruption. All prosecutions are being brought into line with national strategy concerning crime and crime prevention. The legislative framework for the Directorate of Special Operations (Scorpions) is nearing finalisation and will be tabled in Parliament later this month. The creation of this unit gives effect to the Cluster’s determination to increase national conviction rates through prosecution-led investigations. This unit will direct its energies at priority crimes, including vehicle hijacking, syndicated drug and arms dealing, trans-national crimes, money- laundering and corruption. Cases are given priority according to clear guidelines, and the resources and services of several Departments are being brought together where required, in a structured manner.”

From these and other similar comments made by government officials, it is clear that government had consensus on the need for the DSO and its method of prosecution-driven criminal investigations. This makes the recent government change of support for the DSO more worrying, because it is such a contradiction of earlier sentiments and because it clearly cannot be for anything other than political reasons. As Judge Khampepe stated in her report:
“There was also consensus that the unit [DSO] should be placed outside the SAPS”
 [insertion ours]

By separating the prosecutors from the remainder of the investigative team deprives the unit of the bulk of what makes it so successful – the prosecution-led investigations. Simply interacting with NPA prosecutors at various stages of the SAPS investigation cannot make up for the absence of such investigators throughout the course of the whole investigation. Judge Khampepe described the troika approach used by the DSO in the following way:
“The one telling element of the workings of the DSO that sets it apart from the conventional methods used in the investigation and prosecution of offences is the methodology of using teams involving prosecutors, information analysts and investigators in the ultimate prosecution of their cases. It is a principle that is proving to be an effective tool in addressing complex and organised crime…

…I am satisfied that the practise of housing multiple disciplines under one command structure is sound practice. The structure of the DSO in this regard, enhances a closer co-operation amongst the various disciplines. The one discipline benefits from the expertise of the other, making the cross-pollination an effective strategy in combating crime and ensures a return of higher conviction ratios.” 

Transferring the DSO to the SAPS will completely destroy the troika approach. It will simply be another specialised SAPS unit, the likes of which we already have. If the SAPS wants to acquire the same skills as the DSO, then the logical solution would be for it to train its own members instead of shutting down the DSO and transferring DSO members into the SAPS. Shutting down the DSO will drive the bulk of these people into the private sector and we, as a country, will be collectively worse off for having lost the DSO without the SAPS succeeding in improving in its skills base. According to Acting National Director of Public Prosecutions, Mokotedi Mpshe’s affidavit, significant numbers of DSO staff are applying for transfer into the NPA or seeking employment in the private sector as we speak. 
Intelligence function of the DSO
 
Section 209 of the Constitution which deals with the establishment and control of the Intelligence Services says in Sun-Section (1) any intelligence service other than any intelligence division of the defence force or police service may be established only by the President as head of the National Executive and in terms of national legislation. (This must be read with Section 198(a) and Section 195(1) as referred to above). 
In terms of Section 179(2) of the Constitution, provision is made for an intelligence gathering function for the DSO.  Section 179(2) states, the NPA has the power to institute criminal proceedings on behalf of the State and to carry out any necessary functions incidental to instituting criminal proceedings.  
Any deficiencies in exercising oversight over the intelligence function of the DSO can be dealt with by drafting legislation to regulate the intelligence gathering functions of the DSO as outlined in Section 210 of the Constitution.

The most obvious solution would be to apply the same regulations to the DSO as to the National Intelligence Agency (NIA) and the South African Secret Service (SASS), especially in terms of requests for the intercepting of communications. The reasons for the tension between the different law enforcement agencies can be traced back to the manifest failure of the Executive to correct the situation.

Judge Khampepe recommended the following:

“It is recommended that the DSO be placed in a more permanent status  within NICOC. This recommendation should not be understood to mean that the DSO becomes an intelligence agency within the meaning of section 199 of the Constitution. The recommendation seeks to convey instead, that the DSO should form part of the family of law enforcement structures and share expertise and information for an overall effective crime combating strategy. There is need to have working co-ordination and co-operation structures that must preferably be at the level of documented protocols if not legislated to ensure the efficient discharge of the mandate of these law enforcement structures. The urgency thereof cannot be sufficiently emphasised.” 

However, approximately two years later, the situation remains little different from what it was when Judge Khampepe made her recommendations. Her recommendations have largely gone unheeded. 

Risk to Prosecutorial Independence
One of the main reasons cited for the proposed closure of the DSO is that prosecutors embedded in the prosecution are at risk of having their independence compromised. This is a genuine concern, however, it is not a new concern, and was raised and discussed in great detail during the Khampepe Commission. Judge Khampepe had the following to say on the matter of prosecutorial independence:

“There were concerns expressed that the working of prosecutors with police such as is the case within the DSO holds a real risk of compromising the independence of the prosecutors and ultimately may corrupt the objectivity of the prosecutors. The basis of this concern is that whereas the prosecutors would be members of the investigating team, they nevertheless owe a duty to court to place all information before the court including information that may exculpate the accused. I have been advised that the DSO is alive to this risk and that the prosecutors do not engage in aspects of the investigation that may tarnish their independence. It is also important to remember that the duty of the prosecutors to the court is an ethical obligation which goes beyond the desire to achieve a conviction in a particular case. 
Having regard to all the evidence and the argument, it is my recommendation that the various disciplines within the DSO must still remain under a single command structure as is the current position. I am satisfied that the practice of housing multiple disciplines under one command structure is sound practice. The structure of the DSO in this regard, enhances a closer co-operation amongst the various disciplines. The one discipline benefits from the expertise of the other, making the cross-pollination, an effective strategy in combating crime and returning higher conviction ratios”

The argument that prosecutors should not be embedded in a prosecution-driven criminal investigation because some of them may be unduly influenced assumes that checks and balances cannot be put in place. At the end of the day, if prosecutors of integrity operate in a system of well-functioning checks and balances, compromised independence will not take place.  
It is then able to reap all the benefits that come from a prosecution-driven criminal investigation having taken steps to minimise the known risks. Instead, disbanding the DSO removes all of the good along with the bad. 
The Failure of the Executive to Rectify the Situation 

The amendment to the NPA Act, No. 32 of 1998, which created the DSO, makes provision for a Ministerial Coordinating Committee which has the power to determine:

· Policy guidelines in respect of the functioning of the DSO; and

· Procedures to coordinate the activities of the DSO and other relevant government institutions, including procedures for the communication and transfer of information regarding matters falling within the operational scope of the DSO and such institutions and the transfer of investigations to or from the Directorate of Special Operations and such institutions and where necessary the responsibility of the DSO in respect of specific matters and the further procedures to be followed for the referral or the assigning of any investigation to the DSO. 

In a reply to a parliamentary question, the Minister of Justice confirmed that the ministerial committee had never previously been convened and had only started to meet from May 2004. 
  Even then it appears that the only decision reached by the committee was to establish the Khampepe Commission. 

To date, there has been little or no coordination of the activities of the DSO and law enforcement agencies, which has had negative consequences for relations between these institutions. 

The Minister of Justice went on public record stating that there cannot be effective cooperation between the DSO and the SAPS when she said that “it will not be possible to achieve cooperation between the DSO and the SAPS”.

The NPA Act makes specific provision for a mechanism to resolve such disputes and to improve coordination between all law enforcement agencies and as such there is no need to reinvent the wheel, but rather for the committee to meet on a regular basis and for it to fulfil its legislative responsibilities. 

A further way to alleviate tension between the DSO and the intelligence community is to ensure that legislation is drafted to regulate the intelligence gathering functions of the DSO. 

The fact that it is able to gather intelligence without proper regulation is cause for concern, but what is even more concerning is the manifest failure of the relevant Executive authorities to rectify the situation. 

During the Khampepe Commission, the Inspector General of Intelligence recommended that the DSO “must be duly empowered by legislation”.
 The Minister of Intelligence recommended that the Intelligence Oversight Act be amended to bring the DSO within the ambit of the Inspector General for Intelligence and the Joint Standing Committee on Intelligence. Furthermore the Minister recommended that the National Strategic Intelligence Act be amended to ensure that the National Intelligence Coordinating Committee oversaw the activities of the DSO. 

These recommendations were all made almost two years ago.  The question must be asked: who is responsible for the fact that the same problems that were identified years ago are continuing to create tension between the DSO and other agencies? 

The Executive’s manifest failure to address these problems in a constructive and timely manner should not result in the DSO be disbanded. 
The Minister of Justice admitted to the Khampepe Commission that the MCC in charge of co-ordinating the functioning of the DSO hardly ever met and even then only after her appointment in 2004. 
The MCC was established by way of amendment to the NPA Act of 1998 by Act, 61 of 2000. Despite the fact that the ministerial committee was a de facto entity since 2000, it did not meet for four years. Had this committee functioned as required, grievances could have been aired and mechanisms put in place to deal with them. Furthermore the existing problems between the agencies should be dealt with on a case-by-case basis.
The Minister’s admission is an astonishing acknowledgement of dereliction of duty of her and her predecessor and she should take personal responsibility for the breakdown in communication between the DSO, the SAPS and NIA. 

Judge Khampepe details scathing criticisms of the Executive’s failure to fulfil its responsibilities in the Khampepe Report:
“It is apposite to deal with this aspect, having regard to the provisions of section 41 of the Constitution in particular, that outline the principles of cooperative government and inter-governmental relations. The Constitution enjoins structures such as the DSO, the SAPS and the intelligence agencies to, inter alia, cooperate with one another in mutual  trust and good faith by fostering relations, assisting and supporting one another, informing one another of and consulting one another on matters of common interest; coordinate their actions and legislation with one another…”

“As the evidence was presented to the Commission, it is disturbing to note that the constitutional injunction on the DSO, SAPS and the Intelligence Agencies were not heeded…”

 ‘As I point out hereunder, the lack of co-operation between the DSO and SAPS was fuelled, in part, by the MCC not carrying out its duties to determine policies and procedures to coordinate the activities of the DSO vis-à-vis the other relevant institutions that would have helped resolve the turf conflicts for each of these agencies. As already noted hereinabove the legislature was very deliberate when it stipulated that the procedures to co-ordinate the work of the DSO and other relevant institutions were to deal, amongst others, with the transfer of investigations to or from the DSO and other institutions… ‘ 

“Whereas I accept that there is ample evidence indicative of an unhappy relationship and serious tension between the two structures [DSO and SAPS – insertion ours], there appears to be no reason in law why the idiosyncrasies of individuals should rank higher than the constitutional Imperatives imposed on those institutions…to offer co-operation and co-ordinate their activities with one another. There is a compelling reason for these structures to co-operate as they are, in law, obliged to do…” 
“It is the primary function of the executive whose constitutional responsibility is to implement legislation to ensure that the provisions of the law and, in this regard, section 31 is adhered to. It is also important that corrective action through appropriate admonition, by you Mr President, be brought to bear on the officials that are at the helm of the DSO and SAPS to comply with the provisions of the various pieces of legislation” 

Approximately two years after the Khampepe Commission was finalised, we are still grappling with issues of intelligence gathering, reporting lines and cooperation. This is not the fault of the DSO – rather it is a fault on the part of the Executive to fulfil their responsibilities, and the DSO has been blamed for their failure. 
The case against the South African Police Service

In order to be effective the DSO requires personnel of the highest calibre. This means personnel should have at the very least a tertiary qualification. Furthermore the troika approach requires that personnel be drawn from a variety of backgrounds including, law, information technology and commerce. In order to attract candidates with the necessary qualifications the DSO has to offer market related salaries and working conditions, which are by necessity of a much higher standard than those in the SAPS.

Therefore it would be difficult, if not impossible, for the skills which are essential to the proper functioning of the DSO to be incorporated into the personnel structure of the SAPS. This again was one of the reasons for creating the DSO as an elite unit outside the SAPS in the first place.

Any attempt to do so would see a mass exodus of skilled personnel which would in effect nullify the existence of the DSO in its current guise. The sudden exodus of personnel pursuant to the resignation of NDPP director Bulelani Ngcuka is illustrative of the effect that the uncertainty regarding the position of the DSO has had on the NPA’s  ability to retain vital skills, as well as on staff morale.

As stated previously the fight against crime remains one of our nation’s top priorities. Past experience illustrates that highly sophisticated crime syndicates are best fought utilising a troika system of investigation which has at its core a prosecution led approach. In order for this approach to be successful it requires personnel of the highest calibre who simply cannot be accommodated within the SAPS structure. Any attempt to limit the independence of the DSO, or to place them within the SAPS will remove the very essence of their success.

There are several key arguments against redeploying the DSO to operate within the SAPS:

· The fact that the SAPS does not have a good track record with redeploying, integrating and restructuring. There are clear indications that the successive waves of restructuring of the SAPS since 1994 have compromised its ability successfully to detect crimes, arrest suspects and investigate crimes in such a manner that lends itself towards a successful prosecution. Three examples will suffice:

· The incorporation of the old SA Railway Police into the SAPS, which resulted in an escalation of crimes committed on the railways and the subsequent reopening of railway police units within the SAPS;

· The compromised effectiveness of the Family Violence, Child Protection and Sexual Offences (FCS) units that have been largely redeployed to station level and no longer operate as stand-alone specialised units. A DA analysis of the current functioning of the FCS in KwaZulu-Natal and Mpumalanga indicates that many FCS officers are no longer able to fulfil their core functions;
 and

· The impact of the closure of specialised anti-poaching unit Operation Neptune which, due to the inability of the Marine and Coastal Management Inspectorate to fill the gap, has resulted in the poaching of abalone going largely undetected and anti-poaching laws no longer being enforced. The links between the illegal abalone trade and crime syndicates are widely acknowledged.
· The definition of ‘policing functions’ as described in the ANC resolution does not make it clear whether mainly traditional policing activities are referred to (for example, standard detective investigations and normal police work) or whether specialists would be included in that category. In other words, it is not clear from the resolution who from the DSO would be included and who would be excluded. By excluding many of the professional specialists, South Africa would lose much of its ability to fight complex and sophisticated crime effectively;
· The National Commissioner of Police has already gone on record stating that “The South African Police Service is not at all in favour of a prosecution-led approach”; 

· The incompatibility of the SAPS’s ‘cop culture’ with the professional legally-orientated culture of the NPA and the DSO. It is likely that professional specialist staff from the DSO who are redeployed to the SAPS will struggle to integrate and function effectively. It is also likely that their ability to deliver on results will be compromised once they have been separated from the legally-orientated professional environment of the NPA;

· The substantial differences in pay scales and career prospects between the DSO and the SAPS will result in serious tensions and disagreements between staff. People seeking employment as specialist professionals are not likely to regard the SAPS as an employer of choice, given the slow rate of career advancement and comparatively low rates of pay. The SAPS has experienced considerable difficulties in retaining its specialist forensic staff at the Forensic Science Laboratories.
 The SAPS will most likely find itself unable to attract and retain the high calibre individuals required to replicate the DSO’s success; 
· The SAPS has a very poor track record on anti-corruption initiatives managed internally. According to researcher Andrew Faull,
 the implementation of anti-corruption strategic plans has been poor, with little or no progress or results. In addition, the SAPS, under Jackie Selebi’s leadership, closed down the successful Anti-Corruption Unit in 2002 on the grounds of lack of accountability and transformation. This closure created a void that the Independent Complaints Directorate (ICD) has not been able to fill due to serious resource and staffing constraints;
· By combining all anti-corruption authorities under one roof, the SAPS becomes especially vulnerable to corruption from within. “Internationally, it is recognised that police tackling organised crime are highly vulnerable to corruption by powerful syndicates”
. Undercover operations are especially at risk
, and highly complex criminal investigations, such as those the DSO investigate, and which would then fall strictly under the SAPS, would be the ones most likely to make use of covert operations and most at risk from corruption;

· The accountability risks for the country are enormous. Given the degree to which South Africa has become an attractive location for sophisticated and organised crime, who guards the guards?

Public Sentiment

There have been three recently released surveys that clearly indicate the level of public confidence in the DSO and the SAPS respectively. The findings of all three surveys clearly indicate the general public’s lack of confidence in the police, support for the DSO and that the DSO remain separate from the police. Public sentiment is a critical component of a functional democracy. The government governs on behalf of the people and if legislation is passed that conflicts or opposes general public sentiment, the government’s legitimacy is undermined. Who then is the government governing for? Government’s actions must be aligned to the will of the general population.
1. Human Sciences Research Council (HSRC)

The HSRC found that public confidence on the SAPS has dropped from 46% in 2004 to 39% in 2006 and remained at that low level into 2007.
2. Ipsos Markinor study for Independent Newspapers

The survey results found that 67% of the respondents trusted the Scorpions, compared with 31% who said they trusted the police. 64% stated that disbanding the DSO was a bad idea and gave the following reasons:
	Reason
	%

	The Scorpions were effective in fighting organised crime which will now increase
	47

	The Scorpions were effective in fighting government corruption which will now increase
	36

	The SA Police are corrupt
	21

	We need two enforcement agencies to keep a check on each other
	15

	They were the law enforcement agency which got the best results and so law enforcement will be weakened
	15

	The government has offered no motivation for disbanding the Scorpions
	4

	This will make corruption charges against Jacob Zuma fall away
	4

	Disbanding the Scorpions goes against the constitution
	3

	Government will have more money to spend on themselves
	3

	This shows that we have an autocratic government
	2

	Foreign confidence in SA will be negatively affected
	1

	Other
	14

	Don’t know
	2


3. TNS Research Survey

59% of respondents agree that the Scorpions should be separate from the police. 
“The majority of adults living in metro areas feel that the Scorpions should be separate from the police. Whilst there are differences by race group, this finding is true for all four race groups. It may be that the ANC is out of step with the mood of, at least, people in metro areas on this issue”.

Given that Parliament is meant to be the representative of the will of the people, it is clear from these surveys that the general public do not trust the police and wish to have the DSO kept separate from the police. Their wishes should be respected. 

Conclusion

The fight against crime is one our nation’s highest priorities. The vast majority of South Africans continue to feel afraid on the streets during the day and in their homes at night. 
There are certainly issues that need to be addressed in order to improve the relationship between the DSO and the SAPS, reduce the scope for political interference and ensure that the DSO, through the NPA, are accountable to Parliament.  Many of these issues were highlighted during the Khampepe Commission and various Cabinet members were tasked with the responsibility to improve matters.
Instead the President has repeatedly dragged his feet over releasing the Khampepe recommendations and the various Cabinet members have delivered virtually nothing in terms of improving relations between the DSO and the police, redrafting intelligence legislation and otherwise making improvements on the difficulties that were clearly identified in 2006. 

The fact that no progress has been made is not the fault of the DSO, and yet the people who were responsible for improving the situation and failed to do so have been allowed to walk away and join the ranks of the DSO’s critics.
The President’s claims that the disbanding of the DSO forms part of the criminal justice review is a nothing more than a disingenuous attempt to retrospectively produce credibility for the decision to close down the unit.  The criminal justice review contains no recommendations whatsoever relating to the DSO. The review has not yet been discussed or agreed to at Parliament and neither has it been released for public comment. 
Recommendations

The DA calls for the following:

· For the draft legislation intending to close down the DSO be rejected entirely on the grounds of being fundamentally flawed;

· For the recommendations of the Khampepe Commission Report to be respected and implemented within the next three months;

· For the members of the Executive who failed to fulfil their mandate in respect of the DSO and the SAPS to be held fully accountable; and 

· For the DSO to remain in its current location, within the NPA. 
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“…I hold the view that it is inconceivable that the Legislature will see it fit to repeal the provisions of the NPA Act that relate to the activities and location of the DSO.” – Judge Khampepe 
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