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Dear Sirs
APPLICATION BY THE CENTRE FOR CONSTITUTIONAL RIGHTS FOR LEAVE TO INTERVENE AS AMICUS CURIAE IN THE MATTER OF: HUGH GLENISTER (APPLICANT)/ THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA AND OTHERS (RESPONDENTS): CONSTITUTIONAL COURT OF THE REPUBLIC OF SOUTH AFRICA: CASE NUMBER CCT41/2008
1. We act for the Centre for Constitutional Rights ("CFCR"). The CFCR wishes to be admitted to the above matter as an amicus curiae. 
2. This case concerns an application to restrain the First, Second and Third Respondents from initiating, or alternatively persisting with the passage of, legislation that seeks to dissolve the Directorate of Special Operations ("DSO").
3. The application for leave to appeal against the decision in the court a quo has, in terms of a directive of the Chief Justice, filed of record, been set down for hearing on 20 August 2008.
4. The CFCR is a non-governmental organisation. It is the mission of the CFCR to uphold South Africa's constitutional accord of 1993-1996, as articulated in the Constitution of the Republic of South Africa, 1996 ("the Constitution"). The CFCR seeks to ensure that policies are implemented in a balanced manner consistent with the promotion of all constitutional rights. Further details of the functions and activities of the CFCR appear on its website, www.cfcr.org.za. One of the functions of the CFCR is to assist in litigation in which constitutional issues arise. This is self-evidently such a matter.

5. Since shortly after the resolutions aimed at the dissolution of the DSO were adopted at the Polokwane conference of the African National Congress in December 2007, the CFCR has actively concerned itself with the constitutional and rule of law ramifications of the conduct embodied in the resolutions and the consequential conduct envisaged by them. The implementation of these resolutions by the National Executive of the government of South Africa is, it is submitted, inconsistent with the Constitution and, in particular, the foundational principle of the rule of law and accordingly should be struck down as invalid in terms of section 2 of the Constitution.

6. The director of the CFCR, Paul Hoffman SC, has researched the issues which arise as a consequence of the implementation by the National Executive of the decision to dissolve the DSO and, on behalf of the CFCR, has participated actively in the debate which has been engendered by the conduct of the National Executive in proceeding with the plans to dissolve the DSO. His written output on the topic and the submissions of the CFCR on it to the relevant Parliamentary Portfolio Committees are collected on the website of the CFCR at www.cfcr.org.za. 

7. The purpose of seeking leave to intervene as an amicus curiae in this matter is to present argument that the doctrine of the separation of powers does not preclude the Constitutional Court from granting leave to appeal and interdicting or restraining the initiation, or the continued passage, of legislation that seeks to disestablish the DSO, on the basis that the National Executive's actions constitute independent, foundational and egregious violations of the Constitution and the rule of law in circumstances where:

7.1 the National Prosecuting Authority ("NPA") will be unable properly to exercise its functions without fear, favour or prejudice, as contemplated in s 179(4) of the Constitution, if it is deprived of the services and support of the DSO.

7.2 the dissolution of the DSO violates s 179(2) of the Constitution.

7.3 it is irrational and hence contrary to the rule of law for the National Executive to embark upon a programme of legislation aimed at eliminating the most successful and effective organised crime fighting unit in the history of South Africa.

7.4 it is not reasonable, within the meaning attributed to this concept in the decisions of the Constitutional Court, for the National Executive to seek to disband the DSO.
7.5 the motivation for dissolving the DSO is lacking in good faith and thus amounts to a violation of the rule of law.

8. We amplify these points as follows:

8.1 The issue for determination in the application for leave to appeal set down for 20 August 2008 is whether, in all the circumstances, the doctrine of the separation of powers precludes the granting of relief. This doctrine does not, with respect, prevent a Court from intervening in circumstances in which an organ of state is acting irrationally, unreasonably or otherwise unconstitutionally.  Indeed, in the present circumstances and in view of the nature of the constitutional breaches by the National Executive, the checks and balances which inhere in South Africa's constitutional framework require the courts to intervene promptly and effectively.  As at the date of this letter, the Applicant has filed heads of argument in which he relies on the irrationality of the decision and the apprehended violation of various fundamental rights protected in the Bill of Rights (see paragraphs 103 to 110 and 111 to 115 of the Applicant's heads of argument).

8.2 For present purposes, there are a number of fundamental issues not dealt with by any other party before the Court in this case which the CFCR intends to raise if admitted as an amicus curiae.

8.2.1 The first issue relates to the proper interpretation and constitutional significance of s 179(2) of the Constitution, which accords the NPA the power "to carry out any necessary functions incidental to instituting criminal proceedings", read with the requirement in s 179(4) that national legislation must ensure the independence of the NPA so that it functions "without fear, favour or prejudice". 
8.2.1.1 It is submitted that the dissolution of the DSO is structurally unconstitutional in that to do so will in effect deprive the NPA of its constitutionally ordained power to carry out the necessary functions incidental to instituting criminal proceedings, and will place the NPA in the powerless position of having to rely on other organs of state to carry out such functions. 
8.2.1.2 The various comparative methodologies available are discussed in the submissions to the Parliamentary Portfolio Committee on Safety and Security, which is currently conducting hearings on the proposed legislation, of the Centre for the Study of Violence and Reconciliation, and the Society of State Advocates. These submissions are voluminous. If required copies thereof can be made available to you.  Attached marked "A" is an extract from the submission of the of the Society of State Advocates setting out its conclusions on the proposed legislation.   
8.2.1.3 As the Constitution prescribes a system in which the NPA is granted power in respect of necessary functions incidental to the institution of criminal proceedings, it would be inconsistent with the Constitution to deprive the NPA of the capacity to exercise such power (which it currently carries out through the DSO under s 7 of the NPA Act) and which it will not have the capacity to execute if the DSO is disbanded. This inconsistency renders the decision of the National Executive invalid as contemplated by section 2 of the Constitution and accordingly liable to be struck down by the Constitutional Court. 
8.2.1.4 The focus of this argument is therefore the effect of the proposed dissolution on the NPA as a constitutionally created organ of state. It is submitted that an NPA without the means to exercise the  power given it in s 179(2) of the Constitution is not one that passes constitutional muster and, importantly in the context of corruption and organised crime in high places, also not one that can function in the manner contemplated in s 179(4) of the Constitution. In regard to the appropriate ambit of section 179(2) of the Constitution we refer to the judgment of the Constitutional Court in the matters Thint Holdings (Southern Africa) (Pty) Ltd and another v National Director of Public Prosecutions (2008) ZACC 14 Case CCT 80/07 and Jacob Gedleyihlekisa Zuma v National Director of Public Prosecutions Case CCT 92/07. In discussing the application of section 2(2) of the International Co-operation in Criminal Matters Act No 75 of 1996, the Court stated at paragraph 37:
"In order to determine the area of application of section 2(2), it is necessary to understand how crime is investigated.  It is important to note that the process of investigation is not divided into two mutually exclusive processes:  the first process being to determine whether a crime has been committed; and the second process being to gather evidence to prosecute the crime.  These two processes happen simultaneously and both fall within the scope of "investigation".  To understand "investigation" as referring only to the former process and not the latter would be to adopt a meaning of section 2(2) incompatible with the manner in which criminal investigations are undertaken.  In our view, a more functional and appropriate understanding of section 2(2) would recognize that the two processes are inevitably intertwined and that "investigation" in section 2(2) should be read accordingly."
8.2.1.5 The CFCR will further submit that the requirement of section 179(4) of the Constitution that national legislation must ensure that the prosecuting authority exercises its functions without fear, favour or prejudice, flows directly from the Constitutional Principles XXX and XXXI set out in Schedule 4 to the Constitution of the Republic of South Africa, Act No 200 of 1993, and that these Principles should guide the proper interpretation of section 179(4) in the circumstances of this case. Section 179(4) is based on the foundational values of our constitutional order. In the case for the certification of the Constitution of the Republic of South Africa, 1996 before the Constitutional Court, Goldstone J during argument spoke as follows of the Constitutional Principles: "… a future Constitutional Court, sitting in ten to three hundred years' time, would have to refer to the Constitutional Principles. They do not disappear. They would be a primary source of interpretation." (Andrews, Penelope and Ellman, Stephen (eds), The Post- Apartheid Constitutions: Perspectives on South Africa's Basic Law  (2001) 233 n7, 235.)
8.2.2 The second point concerns the reasonableness, as a matter of constitutional law, of the proposed dissolution of the DSO. 
8.2.2.1 While this dovetails with the principles of accountability to which the Applicant refers in his heads of argument (see paras 2.2 and 3), reasonableness is a separate concept which has been developed in the jurisprudence of the Constitutional Court, and one which, in the circumstances of this case, the CFCR will submit ought to bind the National Executive.  
8.2.2.2 The CSVR submission referred to above is relevant in this regard, even though its theme is that it is not in the national interest to dissolve the DSO. The CFCR will argue that it is not reasonable to dissolve the DSO in all the circumstances, and more especially given the DSO's track record.  In Rail Commuters Action Group and others v Transnet Ltd t/a Metrorail and Others 2005 (4) BCLR 301 (CC) the Court held that the bearers of constitutional obligations are under a duty to perform them reasonably (para 87).  The imposition of a reasonableness standard is particularly apposite in this case, given the fact that the obligation to investigate and prosecute crime goes to the heart of our constitutional order, the rule of law and the protection of the most fundamental rights enshrined in the Bill of Rights (including the rights to life, dignity, freedom and security of the person, freedom of movement and property).  As O’Regan J stated in Rail Commuters at para 88: “What constitutes reasonable measures will depend on the circumstances of each case.  Factors that would ordinarily be relevant would include the nature of the duty, the social and economic context in which it arises, the range of factors that are relevant to the performance of the duty, the extent to which the duty is closely related to the core activities of the duty-holder – the closer they are, the greater the obligation on the duty-bearer, and the extent of any threat to fundamental rights should the duty not be met as well as the intensity of any harm that may result.  The more grave is the threat to fundamental rights, the greater is the responsibility on the duty-bearer.  Thus, an obligation to take measures to discourage pickpocketing may not be as intense as an obligation to take measures to provide protection against serious threats to life and limb.”  Section 85 of the Constitution provides that the executive authority is vested in the President. Section 85(2)(d), in turn, provides that: "The President exercises the executive authority, together with other members of the Cabinet, by – (d) preparing and initiating legislation." It will be submitted by the CFCR that in initiating, or alternatively persisting with the passage of, legislation that seeks to dissolve the DSO, the First, Second and Third Respondent fail the test of reasonableness set out in the Rail Commuters Action Group case.

8.2.3 In addition to these arguments, our client wishes to address the following issues that have not been canvassed by the Applicant:
8.2.3.1 Section 41(1) of the Constitution provides in relevant part as follows: "All spheres of government and all organs of state within each sphere must (a) preserve the peace, national unity and the indivisibility of the Republic; (b) secure the well- being of the people of the Republic; (c) provide effective, transparent, accountable and coherent government for the Republic as a whole.". The CFCR will submit that the actions of the First, Second and Third Respondents in initiating, or alternatively persisting with the passage of, legislation that seeks to dissolve the DSO fails the standard of effectiveness and accountability as required by sub-section 41(1)(c) in the pursuit of the objectives of sub- sections 41(1)(a) and (b), having regard to the fact that the nationally important purpose and objectives of the DSO remain unfulfilled; a fact recognised and accepted by the National Executive in its acceptance of the Khampepe Commission report. 

8.2.3.2 The actions of the First, Second and Third Respondents also breach the requirement in section 41(g) of the Constitution, which enjoins all spheres of government to "exercise their powers and perform their functions in a manner that does not encroach on the geographical, functional or institutional integrity of government in another sphere". It is further submitted that by initiating, or alternatively persisting with the passage of, legislation that seeks to dissolve the DSO in circumstances in which the First, Second and Third Respondents are in breach of their constitutional obligations as set out above, the Respondents are undermining South Africa's capacity to comply with its international obligations to combat organised crime and corruption.  South Africa has signed and ratified the United Nations Convention Against Corruption (2003) and the African Union Convention on Preventing and Combating Corruption (2003), which both mandate the establishment and maintenance of independent specialised agencies to fight corruption.  A summary of these international commitments is attached marked "B".  The contemplated breach of international obligations underlines the irrationality, unlawfulness and unreasonableness of the National Executive's actions in seeking to dissolve the DSO and requires urgent intervention by the courts.  
8.2.3.3 The CFCR will further submit that in acting as set out at paragraph 2 above the First, Second and Third Respondents are acting under dictation of the Polokwane resolution of the ANC and in doing so have failed to exercise their executive powers "personally, in good faith and without misconstruing the nature of his (their) powers." (President of the Republic of South Africa and others v South African Rugby Football Union and Others 2000 (1) SA 1 (CC) at para 149, emphasis added).  This is, the CFCR will submit, a clear violation of the rule of law.
8.2.3.4 That this is so, it will be submitted, is clearly evidenced by, amongst other things, the content of statements by the Chairperson of the Parliamentary Portfolio Committee on Safety and Security, which is currently conducting hearings on the proposed legislation, at a press conference in Cape Town on 30 July 2008. She is reported to have stated that:
the DSO would be shut down regardless of the portfolio committee public hearings. A decision to close down the DSO had been taken by the ANC at its Polokwane and this would be implemented. 

the point of the public hearings was for input and suggestions on how Parliament could make the legislation better; how Parliament could make the new crime fighting entity better.  For this reason, the petitions and pro forma submissions made to the Portfolio Committee were not useful because they simply say, “we don’t want the Scorpions (the DSO) to be shut down.” The Committee wanted concrete proposals from the public about the proposed legislation, not on the policy and principle of whether the DSO should be shut down or not.
8.2.3.5 On the subject of opinion poll surveys suggesting many South Africans favoured the retention of the DSO the Committee Chair said, “What do you mean 90% of South Africans want to keep the Scorpions? If I went to my constituency and asked them, 'Do you want the Scorpions to stay?' They would say who are these Scorpions, are they fruit?” 

9. Application will be made simultaneously with the application for leave to intervene as an amicus curiae by the CFCR for admission of the record of this press conference as evidence before the Constitutional Court.
10. The CFCR submits that these breaches are sufficiently serious that each forms an independent basis for the relief sought.  

11. Given our client's research on this particular issue and its ongoing work in seeking to protect and promote the Constitution, our client will be able to provide the court with a distinctive perspective on this matter when compared to the arguments to be made by the parties.
12. We request the written consent of the Applicant and each of the Respondents in this matter in accordance with Rule 10 of the Rules of the Constitutional Court for the admission of the CFCR as an amicus curiae in this matter in order to
12.1 make written legal submissions on the topics outlined above;
12.2 present oral submissions at the hearing on 20 August 2008, for a period of approximately 30 minutes.
13. If such consent is given, please notify us in writing by Thursday, 7 August so that we may comply with the time limits set out in the Rule. Such written consent can be sent to any of our addresses set out at the head of this letter including by email to moray.hathorn@webberwentzel.com or by facsimile to 011 530 6539.
Yours faithfully
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