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Introduction to PIMS 
 
1. The Political Information and Monitoring Service (PIMS), a programme of 

the Institute for Democracy in South Africa, welcomes the opportunity to 
make a submission on the National Prosecuting Authority Amendment Bill 
(NPAA Bill) and the South African Police Service Amendment Bill (SAPSA 
Bill).  

 
2. Since 1994, PIMS’ core work has focused on research and advocacy 

regarding the development of an optimally effective anti-corruption 
framework operating within the framework of the South African 
Constitution and the rule of law.  PIMS is concerned to ensure that 
criminal justice matters are designed to safeguard the public interest in 
impartial and trustworthy government and institutions, while at the same 
time guarantee that the justice system promotes the efficient delivery of 
justice. For reasons that will be explained in the body of this submission, 
PIMS submits that the proposed legislative changes to South Africa’s 
criminal justice apparatus are ill-considered and ought to be withdrawn. 

 
 
Focus of this submission 
 
3. In this regard, this submission will focus on several broad aspects relating 

to government’s decision to disband the Directorate of Special Operations 
(DSO) via the introduction of the above-mentioned bills, as well as on 
various specific provisions contained in the proposed legislation.  

 
4. The primary focus of this submission will be on the envisaged negative 

implications for institutional independence arising from the proposed 
amendments, as well as their consequential effects of undermining the 
legitimacy of and public confidence in the criminal justice system by 
compounding its existing perceived susceptibility to political manipulation. 

 



5. A second focus will be the unique advantages offered by the DSO model, 
while acknowledging the weaknesses in its implementation, as identified 
by the Khampepe Commission of Enquiry. 

 
6. The nett effect of the above-mentioned legislation1 is the dissolution of the 

specialised crime fighting unit, the Directorate of Special Operations2 (the 
Scorpions), which has proved highly successful in prosecuting organised 
crime and corruption since is inception in 2001. (Also disbanded, once 
again, will be the already reconstituted Organised Crime Units (Section 
16A(2)(c)), as well as the successful Commercial Crime Units (Section 
16A(2)(d)), respectively of the SAPSA Bill.  

 
7. The SAPSA Bill proposes the establishment of a new unit, the Directorate 

for Priority Crimes Investigation (DPCI), which will fall under the control 
and direction of the South African Police Services and the Minister of 
Safety and Security. The most notable feature of this proposed unit is the 
loss of the DSO’s successful operational model: a team of specialists 
operating under the aegis of the National Prosecuting Authority, 
independently of potential political considerations, and consisting of a 
troika of skilled detectives conducting proactive crime intelligence-driven 
investigations, and led throughout by prosecutors accountable to the NPA. 
This proposed change to the criminal justice system is a matter of 
pressing concern and urgent importance, and PIMS welcomes the 
opportunity to comment. 

 
 
The Background to the Proposed Legislation 
 
8. The 51st ANC National Conference (held in Stellenbosch in December 

2002) noted ‘[t]he successes of the South African Police Service, the 
Intelligence Agencies and in particular the Asset Forfeiture Unit and the 

                                                 
1 The main purpose of the NPAA Bill is to repeal the provisions in the principal legislation that deal with the 
establishment and functioning of the DSO. The complementary legislation, the SAPSA Bill,  proposes the 
establishment of a new unit, the Directorate for Priority Crimes Investigation (DPCI), which will fall under the 
control and direction of the South African Police Services and the Minister of Safety and Security. The 
SAPSA Bill contains comprehensive provisions on the creation and functioning of the proposed DPCI, 
including the relocation of the DSO’s investigative capacity within the DPCI. 
2 The DSO is currently established as an Investigating Directorate in the Office of the National Director of 
Public Prosecution, comprising a Deputy National Director of Public Prosecutions (as head), a number of 
prosecutors and special investigators, with the latter having certain powers and functions which correspond 
broadly with those of police officials. 



Directorate of Special Operations (Scorpions) in combating criminal 
activities’.3 

 
9. However, an about-turn ensued and, following the passage of a resolution 

at the ANC’s National Conference in Polokwane in December 2007 to give 
effect to ‘the constitutional imperative that there be a Single Police 
Service’ 4, Cabinet approved draft legislation on 30 April 2008 creating the 
DPCI and dissolving the DSO.  

 
10. According to government, the proposal to create the new DPCI has arisen 

from the need to improve the country’s capacity to combat organised 
crime – as identified in government’s official review of the criminal justice 
system undertaken between 2004 and 20065. This review sought to 
redefine strategies to deal with crime, specifically organised crime. 
Importantly, the official documents accompanying the proposed legislation 
assert that the proposed changes comply with the recommendations 
made by the Khampepe Commission of Inquiry. 

 
 
Khampepe Commission of Inquiry 
 
11. The Khampepe Commission was appointed in 2005 to address specific 

concerns with government strategy to deal with violent as well as serious 
and organised crime.6 Specifically, the overlap between the work of the 
South African Police Service (SAPS) and the DSO, questions relating to 

                                                 
3 Available at: http://www.anc.org.za/ancdocs/history/conf/conference51/index.html  
4 Available at: http://www.anc.org.za/ancdocs/history/conf/conference52/index.html  
5 In the Ministerial Briefing Document preceding the tabling of the bills, the government states that the 
country’s capacity to combat organized crime has until now been marred by a ‘lack of co-operation and co-
ordination among and within the entities (responsible for combating crime), duplication and parallel 
investigations with different entry points, failure in relation to intelligence gathering and sharing, failure in 
terms of priority and focus and material contradictions in respect of how best to deal with various syndicates’ 
(p5-6). Because of this, key threats ‘were often missed and allowed to find space to grow into major 
problems’. (p6) 
6 The Khampepe Commission, headed by Judge Sisi Khampepe, addressed 8 matters –  

•  reasons for establishing the Scorpions and locating it within the Department of Justice 
•  mandate of the Scorpions and implementation thereof  
• systems for management, control, communication, oversight and accountability 
• accountability, effectiveness, efficiency and oversight of intelligence operations of the Scorpions 
• constitutional and legislative mandates of the SAPS and the intelligence agencies 
• systems for coordination and cooperation between the SAPS and the intelligence agencies on the 

one hand and the Scorpions on the other 
• efficacy of coordinating systems that exist between the SAPS and Scorpions 
• assessment of the present legislative framework, including  recommendations on  the suitable 

location of the Scorpions 



the validity and implementation of the DSO’s mandate, as well as tensions 
between political principals and bureaucrats responsible for the various 
security agencies collectively formed the background to the appointment 
of the Khampepe Commission. 

 
12. The Commission ultimately recommended that the DSO should be 

retained within the NPA, but that political control and oversight of the law-
enforcement component of the Scorpions should reside with the Minister 
of Safety and Security in order to improve oversight over its investigative 
operations. In terms of the above framework, prosecutors employed by the 
Scorpions would receive their instructions from the Head of the 
Prosecuting Authority and would remain accountable to the Minister of 
Justice and Constitutional Development. 

13. The Commission also recommended that the capacity of the relevant 
bodies within the SAPS should be enhanced, for example, by investing 
them with the same legal powers as the Scorpions and co-locating 
prosecutors with its investigators and analysts.  

14. It was further recommended that the Scorpions should desist from its 
contentious practice of making public announcements on the subject 
matter of its investigations, where such communication could undermine 
fundamental rights of the parties involved7. 

15. Apart from recommending that the existing Ministerial Co-ordinating 
Committee (MCC), established in terms of Section 31 of the NPA Act, 
should function more efficiently in the future, the Khampepe Commission 
recommended the establishment of a sub-committee of officials that would 
support and advise the MCC. However, this sub-committee should have 
relevant individuals at the appropriate levels of authority who are able to 
deal with operational issues.  

16. For the purpose of this submission, it is worth considering in greater detail 
the above-mentioned Khampepe recommendation that the DSO should be 
retained within the National Prosecuting Authority, rather than be moved 
to the SAPS.  

                                                 

7 The Report is available at: 
http://www.thepresidency.gov.za/main.asp?include=docs/reports/khampepe/index.html  



17. In the course of the hearings of the Khampepe Commission in 2005, the 
National Commissioner of Police, Jackie Selebi, and the Minister of Safety 
and Security Minister, Charles Nqaqula, had both sought to argue that the 
constitutional provision mandating a ‘single police service’8 in South Africa 
meant that it was unconstitutional if the Scorpions resided anywhere other 
than within the SAPS.  

18. However, this line of reasoning had been dismissed by the Constitutional 
Court in 20029 and was also rejected by Judge Khampepe in her final 
report as lacking legal or constitutional merit10. Adopting a contextual and 
purposive approach to the interpretation of section 199 of the Constitution, 
Judge Khampepe concluded there was nothing unconstitutional if the 
DSO, in conducting investigations for the NPA, shared a mandate with the 
South African Police Service (SAPS). 

19. Judge Khampepe conclusively stated that the legal framework regulating 
the mandate and location of the Scorpions was not inconsistent with the 
Constitution, 1996, and that there were no legal obstacles in having a 
structure such as the DSO within the prosecuting service, provided that 
the independence of prosecution was safeguarded. 

 
Government’s Response to the Khampepe Report  
 
20. Government endorsed, in principle, every recommendation made by 

Judge Khampepe, issuing a statement dated 29 June 2006 declaring that 
‘the recommendations of the Khampepe Commission should assist in 
enhancing the integration of the work of the relevant departments….and 
would significantly improve oversight over the law enforcement functions 
of the Scorpions’.11  

                                                 
8 Section 199 (1) of the Constitution states: ‘The security services of the Republic consist of a single defence 
force, single police service and any intelligence services established in terms of the Constitution’. 
9 In her report, Judge Khampepe referred to the 2002 Constitutional Court judgment in Minister of Defence v 
Potsane 2001 (11) BCLR 1137 (CC) in which the Court had to determine the meaning of the term ‘single’ in 
section 199 (1) of the Constitution.  The Court held that ‘single’ does not mean ‘exclusive’ or ‘only’ but 
means to denote the singular ‘one’, at para 26 on pp 20-21. Judge Khampepe reasoned similarly that ‘[t]he 
meaning of ‘single’ used in the relevant section conveys no more than the fact that various police forces that 
used to form part of the formerly ‘independent’ homelands… would be amalgamated into one single force. 
The word single does not therefore connote ‘exclusive’.’  
10 Khampepe Commission Report at para 12 on p 38ff. 
11 Available at: http://www.info.gov.za/speeches/2006/06062915451001.htm   



21. The Cabinet statement explicitly accepted the recommendation of the 
Commission to retain the DSO within the NPA, albeit with its law 
enforcement responsibilities subject to political oversight by the Minister of 
Safety and Security. However, the Cabinet statement did signal a reining 
in of the DSO’s ability to initiate its own investigations by a return to the 
‘architecture and practice originally conceptualised that the DSO deal with 
high level priority crimes and that it should deal with cases referred to it by 
the police.’ (Emphasis added) 

22. It is important, in this regard, to note that in terms of the provisions of 
Section 28 of the NPA Act, as amended in 2000 when the DSO was 
established, the DSO was specifically authorised to investigate a 
suspected offence whether or not it had been reported to it, let alone 
referred to it. Consequently, the reference in the Cabinet statement above 
to a return to an original conception was certainly not reflective of the Act. 

 
23. Subsequently, on 6 December 2006, a Cabinet meeting drew attention to 

the fact that legal instruments would be used to outline the responsibilities 
between the Minister of Justice and the Minister of Safety and Security 
and, in an effort to reduce the acknowledged tensions, ‘to ensure greater 
co-ordination’ between the DSO and the SAPS12. In the context of the 
previous statement, this statement created a general expectation that the 
essence of the Khampepe Commission recommendations was about to be 
implemented. 

 
 
Government’s Deviation from a Key Recommendation of  the Khampepe 
Commission  
 
24. Shortly before Government introduced the new draft legislation (the NPAA 

Bill and the SAPSAB) into Parliament, an official briefing statement13 drew 
attention to the need to take urgent action to improve current capacity to 
combat organised crime in light of the comments by the Khampepe 
Commission. 

 
25. According to government, its strategy (as contained in the draft legislation) 

is aligned with many of the concerns highlighted in the Khampepe 

                                                 
12 Available at: http://www.info.gov.za/speeches/2006/06120710151002.htm  
13 Media Briefing on 13 May 2008, Parliament. Available at http://www.pmg.org.za/briefing/20080513-justice-
crime-prevention-and-security-cluster-briefing  
 



Commission Report, including ‘the necessity to improve attention to the 
fight against organised crime, command and control of the law 
enforcement agencies that are involved in the fight against organised 
crime’. (p10) 

 
26. For government, ‘(t)he point of departure in our work, as also understood 

by the Commission, was the necessity to redesign our systems of co-
ordination and management; a better command and control system in the 
face of disparate processes and systems that we were deploying to deal 
with serious and violent as well as organised crime’. (p7)  

 
27. Furthermore, when deciding how to review and realign state entities 

fighting corruption and organised crime, government maintains that it gave 
due regard to the recommendations of the Khampepe Report. (p9) 

 
28. However, this submission suggests that there is a crucial deviation 

between the Khampepe Commission Report and government’s proposed 
legislation. In recognising the need for a comprehensive strategy in the 
fight against organised crime, the Khampepe Commission specifically 
envisaged the continued existence of the DSO as a specialised body 
addressing and combating organised crime, and falling under the NPA. 
The Commission found that the reasons for its existence remained 
unchanged and its operational model, replicated in many countries, was a 
valuable asset, although a few modifications were recommended. 

 
29. There is, consequently, no clear justification for why the proposed 

legislation now seeks to disband the DSO, and to replace it with a unit that 
is significantly different in structure and, in all likelihood, with significantly 
reduced capabilities14. On the contrary, there are crucial reasons for why 
the DSO should be maintained in its current incarnation. 

 
 
 
 
 
 
 
 
 
                                                 
14 Anthony Minnaar, ‘The Scorpions lose their sting: Challenges to the incorporation of the DSO into the 
SAPS’, SA Crime Quarterly No. 24 June 2008, Institute for Security Studies, p 23. 



The Undesirability of the Proposed Legislation 
 
 
Removing the Independence of the DSO 
 
30. This submission takes the view that the independence of the DSO is a 

vital feature in the fight against high level corruption, whereas the 
proposed legislation would have the effect of removing such 
independence. 

 
31. The drafters of the Constitution gave careful attention to the importance of 

an independent and impartial prosecution service in order to enhance 
justice and fairness in criminal justice matters. The Constitution seeks to 
ensure that a body such as the National Prosecuting Authority (NPA), 
which is charged with prosecuting crime, would be insulated from undue 
pressure.  

 
32. Section 179(2) of the Constitution gives the NPA the power to institute 

criminal proceedings, and to ‘carry out any necessary functions incidental 
to the institution of criminal proceedings’. Constitutional clearance was 
thereby given for the future creation of the DSO within the NPA. 
Importantly, the NPA is required by subsection (4) of Section 179 to 
conduct its work without ‘fear, favour or prejudice’. In addition, a number of 
constitutional safeguards aimed at preventing the dismissal of the Head of 
the NPA for an improper motive have been incorporated into law15. 

 
33. Similarly, the oath of office for members of the NPA, including members of 

the DSO, in Section 32 of the existing NPA Act, 1998, requires them to 
conduct their duties impartially, without fear or favour, and subject only to 
the Constitution and the law. 

 
34. Further, Section 35 of the NPA Act declares that the NPA and its 

members are ‘accountable’ to Parliament, as opposed to the Executive 
Branch of government. It is submitted that a clear distinction should 
properly be drawn between these provisions and the clearly proscribed 
provisions of Section 33 of the NPA Act allocating ‘responsibility’ for the 
NPA to the Minister of Justice and Constitutional Development.16 

 

                                                 
15 For example, an enquiry must be held to determine whether one of the acceptable grounds for dismissal 
exist, and Parliament has the final vote in the matter. See Section 12(5) to (8) of the NPA Act, 1998.  
16 See also Vusi Pikoli’s affidavit to the Ginwala Commission of Enquiry, April 2008, at para 149 at p 69ff 



35. By contrast, the new DPCI will be part of the SAPS, and (in terms of 
Section 16A(2)(a)) will be appointed by and (in terms of Section 16A(4)) 
directly accountable to the National Police Commissioner, the Minister of 
Safety and Security, and ultimately, the President as head of the 
Executive. The National Commissioner of Police is appointed by the 
President and may also be dismissed by the President. The safeguards 
attaching to dismissal procedures of the Head of the NPA do not apply to 
the Head of Police. In other words, it is far easier to dismiss the Head of 
Police than to dismiss the Head of the NPA – thereby ineluctably 
suggesting at least the potential of significant political control. In addition, 
unlike in the case of the NPA, there is no constitutional or legal 
requirement that the SAPS conduct its work in an impartial manner. 

 
36. In practice, the independence that currently characterises the DSO is 

indispensable to ensure that the rule of law is equally applicable to all and 
that no-one is beyond the law, specifically in circumstances where those 
who exercise power and influence, or form part of the executive, 
themselves are alleged to have transgressed the law. 

 
37. The SAPSA Bill and the NPAA Bill now signal a clear attempt to remove 

such independence entirely, despite the Memorandum on the Objects of 
the SAPSA Bill itself conceding17 Khampepe’s theme that it was only the 
‘implementation’ of the DSO mandate that was ‘not entirely satisfactory’. 

 
38. Despite government’s repeated assertions that the new DPCI in the South 

African Police Service will be a more effective replacement, it will not have 
the DSO’s functional and operational independence. It is precisely this 
independence that the Khampepe Commission of Enquiry found to be 
constitutionally acceptable and sought to preserve. And it is precisely this 
independence that is necessary if, at any time, a National Commissioner 
should become compromised, or even if there is a serious disagreement 
about a significant issue. 

 
39. Thus, the existing SAPS Act, 1995, in Section 16, already affords the 

National Commissioner the authority to control every investigation 
anywhere in the country. Subsection (3) of this Section allows the National 
Commissioner to override the opinion of a Provincial Commissioner, 
despite the latter arguably being in a better position, closer to the 

                                                 
17 At para 1.1 on p 8. 



circumstances under consideration, to judge whether an act constitutes 
(part of) organised crime. 

 
40. Section 16B(1)(c) of the SAPSA Bill reinforces this ‘cumbersome’, 

‘bureaucratic’ centralised authority, that offers to ‘hinder decisive action 
against criminal groups’18 when it provides that ‘[i]f the Head of the 
Directorate for Priority Crime Investigation, at any time during the 
investigation[of an alleged offence], is of the opinion that evidence relating 
to the commission of an offence which is not being investigated by the 
Directorate for Priority Crime Investigation has been disclosed, he or she 
must without delay notify the National Commissioner of the particulars of 
such matter, who shall deal with it in terms of section 16.’ 

 
41. In other words, any evidence of an offence not already under investigation 

by the DPCI must await the National Commissioner’s authorisation before 
it can be acted upon. The reactive mode of SAPS’ investigations is also 
thereby reinforced. 

 
42. Read together with Section 16A(15) of the SAPSA Bill, which allows the 

DPCI to investigate only matters ‘assigned to it by the National 
Commissioner’, the new unit will be rendered effectively the passive agent 
of the National Commissioner. 

 
43. Simply put, in terms of these provisions, the National Commissioner is 

given a veto over any investigation that that the DPCI may consider.  
 
44. This is in significant contrast to the own initiative powers of the DSO, as 

well as to Section 7 of the current NPA Act, 1998, which provides for more 
efficient decentralised investigation powers.  

 
 
Inadequate mandate 
 
45. In addition, the proposed DPCI will be restricted by a far narrower and 

‘outdated’19 definition of organised crime in Section 16(2) of the SAPS Act, 
1995, compared to the broader, more inclusive and flexible definition in 
the NPA Act, which recognises that the modern organised criminal often 

                                                 
18 See Gail Wannenburg, ‘Putting paid to the Untouchables? The effects of dissolving the Directorate of 
Special Operations and the Specialised Commercial Crime Units’ in SA Crime Quarterly No. 24 June 2008, 
Institute for Security Studies, at p 20. 
19 Wannenburg, above, at p 19. 



privatises part of their operations by collaborating with, or sub-contracting 
to, a range of individuals or loose associations.20 

 
 
A red herring: ‘restoring’ prosecutorial independence 
 
46. Government has argued that the DPCI will retain the benefit to its 

investigations of both crime intelligence analysts’ and prosecutors’ advice 
on police investigations, while restoring the ‘independence’ of different 
prosecutors who would manage actual prosecutions.  

 
47. Thus, government now rejects the arrangement whereby investigators 

belong to a single unit which also includes prosecutors. Instead, 
prosecutors will be temporarily seconded to the unit by the NPA and will 
act in an advisory capacity. Different prosecutors will take over the case 
for purposes of conducting the prosecution of the offence investigated by 
the DPCI. Section 16A(2)(b) of the SAPSA Bill specifies that no DSO 
prosecutors will be included in the DPCI.   

 
48. According to government’s briefing (mentioned above), ‘[t]he principle of 

separation of functions is an important element of the system of justice 
between investigators and prosecution, where the prosecutors maintain 
independence from investigators better for them to exercise proper 
balance in their decisions or not’ (p9); ‘[t]he NDPP will no longer have 
three important and exceedingly powerful responsibilities – being the 
effective head of an intelligence gathering agency; being the head of an 
investigating organisation and also being head of the prosecuting 
authority’ (p13); and ‘[t]he new arrangement would also ensure that we 
shall not have investigators also negotiating agreements with suspected 
criminals [ie plea bargains].’ 

 
49. This argument fails to reflect the fact that the Khampepe Report did not 

find that the DSO model compromises the integrity and independence of 
prosecutors, who remain bound by international professional standards 
(such as the United Nations Guidelines for Prosecutors) and oaths of 
impartiality in terms of the NPA Act, and are subject to the rigours of 
judicial scrutiny and approval, including in respect of the validity and 
acceptability of plea bargains. 

 

                                                 
20 Wannenburg, above, at p 20. 



50. Adv Vusi Pikoli’s evidence to the Ginwala Commission of Enquiry into his 
fitness to remain in office as National Director of Public Prosecutions and 
Head of the NPA has sought to emphasise the existence of an extensive 
range of provisions ensuring that prosecutors’ independence is 
maintained, despite their acknowledged dual role in DSO investigations.21 

 
 
Own initiative investigations 
 
51. As alluded to above, the DSO’s ability to initiate investigations on their 

own authority, based on crime information/intelligence, will also be 
removed from the DPCI. Thus, Section 16A(15) of the SAPSA Bill 
provides that the DPCI must investigate any matter ‘assigned to it by the 
National Commissioner’. Section 16B(1)(c) requires all new investigations 
to be approved by the National Commissioner. The two provisions, read 
together, signify that the DPCI will not enjoy the independence of the DSO 
even in regard to the identification of matters for investigation. 

 
52. The DPCI’s activities will, consequently, be essentially reactive, compared 

to the considerable advantages of the DSO’s proactive approach.22 Many 
have asked whether the SAPS would ever have acted against its National 
Commissioner. SAPS’ Independent Complaints Directorate notoriously 
failed to find any evidence of wrongdoing by Jackie Selebi.  

 
 
More effective co-ordination and co-operation 
 
53. Adv Pikoli’s evidence to the Ginwala Commission alleges that senior 

SAPS management actively frustrated NPA, DSO and even Presidential 
efforts to obtain evidence against Commissioner Selebi held by SAPS, 
apparently on the extraordinary basis that SAPS had an obligation to 
protect him from DSO investigation.23  

 
54. It is submitted that the clear sense from the Khampepe Report is that this 

obstructionism, emblematic of the fraught relationship between the DSO 
and SAPS, was a consequence of the failure of the Ministerial Co-

                                                 
21 Pikoli’s Heads of Argument 10 April 2008 at p6ff. 
22 See, for example, ALJ Steynberg, ‘Examining appropriate structural models and best practices for an 
organised crime fighting agency’, presentation to ISS seminar on 16 July 2008 in Cape Town.  
23 Vusi Pikoli’s affidavit, at para 65.2 on p 28; see also paras 48, 57, 61, 71, 83 and 93 on pp 21, 25, 26, 31, 
36 and 40, respectively. 



ordinating Committee (MCC) and of ‘individual idiosyncracies’. By all 
accounts, no serious effort was ever made to render it effective. This non-
performance led also to DSO’s isolation from NICOC, government’s 
intelligence co-ordination forum24. It is not at all clear why the DSO should 
be disbanded when Ministerial failure has apparently been a significant 
contributing factor to the undoubted problems now presented as a major 
reason for its closure. 

 
55. Judge Khampepe was clearly deeply concerned about this Ministerial 

inattention and reasserted the pivotal role of the MCC, recommending its 
reinvigoration, as well as a practical mechanism to render operational 
support to the MCC.  

 
56. Government has, with respect, not even attempted to implement this 

recommendation. It has, instead, almost randomly selected the one 
Khampepe recommendation regarding the transfer to the Safety and 
Security Minister of responsibility for the DSO’s investigative functions, 
while ignoring her central finding that the DSO can, legally and practically, 
stay where it is – in the NPA. Even more seriously, it has also glossed 
over her recommendation that it should remain there. Importantly, her 
report hedges about this transfer recommendation, including with the 
recognition that the NPA Act currently provides that the Minister of Justice 
already has final political authority in respect of the investigative functions 
of the DSO.25 

 
 
Unparalleled benefits of the DSO model 
 
57. There is a respectable body of evidence, based on practical experience 

both locally and internationally, suggesting that there are significant 
benefits to combining prosecutorial and investigative functions within a 
single independent unit.26 This experience indicates, we submit, that there 
are inadequate reasons to incur the operational disruption of creating yet 
another new investigative unit within SAPS, and to separate it from the 
prosecuting service. 

 
                                                 
24 Contrary to government’s repeated claims, Khampepe did not find that DSO was involved in illegal 
intelligence-gathering, commenting only ‘This, if correct, would be unlawful’. Although Khampepe is also 
non-committal on this issue, it is not impossible that this may have inclined the DSO to seek its own 
intelligence.  
25 See, for example, para 45.10 on p 99 of the Khampepe Commission Report. 
26 See, for example, Steynberg, above. 



58. In her final report, Judge Khampepe recognised the importance of close 
co-operation between investigators, intelligence agencies and 
independent prosecutors. 

 
59. Despite the acknowledged shortcomings of the DSO – primarily related to 

the implementation of their mandate, rather than the content of that 
mandate or its operational model – it is submitted that it is prudent that the 
fight against corruption in South Africa be undertaken by an independent 
investigating body charged with both investigating and prosecuting 
complex crimes and corruption. The constitutional requirements relating to 
the impartiality and independence of South Africa’s prosecuting services, 
and the integrated, continuous close working relationship between the 
investigative, prosecutorial and crime analysis/intelligence arms of the 
DSO, as well as between the criminal (eg the DSO) and civil (eg the 
Assets Forfeiture Unit) law units within the NPA, enable the DSO to make 
an unparalleled contribution in the fight against high level corruption and 
organised crime.  

 
60. Utilising members of integrated teams within a single unit has 

considerable practical benefits, such as the involvement of the same 
prosecutor throughout the process from inception to prosecution. This 
offers the benefits of thorough familiarity with the facts and trajectory of 
the investigation, including oversight during the gathering of evidence, 
thereby facilitating a quicker, more efficient process of preparing for and 
conducting the prosecution. It obviates the well-known delays arising from 
the physical transport and exchange of dockets, and communication 
problems arising between prosecutors removed from the investigation 
process, who are not authorised to give instructions to and oblige 
responses from, overburdened police investigators. 

 
61. While the advantages of many of these features of the DSO model will be 

replicated in the proposed DPCI, and many of the weaknesses of the 
traditional investigation / prosecution dichotomy will be taken into account, 
this begs the inevitable question of the rationale for, and rationality of, 
reinventing many of the characteristics of the pre-existing model. Of 
particular relevance, as mentioned above, is that the unique 
independence of the DSO will be absent from the DPCI model.  

 
 
 
 



The DSO is comparatively extremely successful 
 
62. Dissolving the DSO would potentially prejudice the fight against crime for 

the following reasons: 
 

62.1 Continuing organisational problems in the SAPS has meant a 
modest track record with regard to its progress in fighting crime, as 
is evident in the SAPS statistics.27 

 
62.2 The SAPS is proving unable to deal effectively with corruption 

within its ranks.28 
 

62.3 The DSO has demonstrated its operational effectiveness in 
investigating and prosecuting organised crime and corruption. 
According to a DSO presentation to Paliament, during the 
2006/2007 year, 214 cases were prosecuted to conclusion and a 
conviction rate of 85% was achieved. The DSO initiated 368 new 
investigations and finalised 264, it arrested 617 suspects and 
restrained assets worth about R1,5 billion.29 

 
62.4 Since its inception in 2001, the DSO has conducted a number of 

high-level investigations, a clear indication of the courage and 
integrity born of the unique independence of its constitutional and 
legal location. It is also noteworthy (as pointed out in the Glenister 
application30), that the investigation in the ‘Travelgate’ matter, which 
was initially conducted by the SAPS, was subsequently transferred 
to the DSO on the basis that the SAPS was not well equipped to 
deal with the matter. 

 
62.5 Other notable successes include ‘the arrest of suspects in the 

Kebble murder, confiscating illegal drugs worth over R600 million, 
and instituting successful prosecutions in LeisureNet matter.31 

 

                                                 
27 Application by Hugh Glenister to the High Court (T), Case No. 14386/2008, Heads of Argument, at para 
88. 
28 Glenister Application, Heads of Argument, at para 90, citing an Independent Complaints Directorate report 
stating inter alia that criminal activity by SAPS members had increased by 8% during 2007. 
29 DSO presentation to Portfolio Committee on Justice and Constitutional Development on 20 February 
2008, available at: http://www.pmg.org.za/report/20080220-special-investigating-unit-national-prosecuting-
authority-briefing  
30 Glenister Application, Heads of Argument, at para 39.1. 
31 See note 29 above. 



63. However, this submission must acknowledge the number of views that 
part of the explanation for the DSO’s success rate has been its relatively 
better funding than the SAPS, with its concomitant ability to allow 
investigators to specialise and to select cases inter alia on the basis of 
their prospects for success.32 In addition, it has enjoyed the relative luxury 
of a comparatively lower caseload.  

 
64. However, all these factors are, it is submitted, reasons to support and 

retain the model: it works well in practice and it is effective. Subsuming it 
within a new unit in the SAPS would dilute its efficacy. 

 
 
Conclusion: Respect for the rule of law and public institutions 
 
65. South Africa is still far from achieving high levels of success in the fight 

against corruption. Nevertheless, it is the DSO that has been at the 
forefront of uncovering and prosecuting corruption cases involving wealthy 
and influential individuals, and people in high office. If remaining33 
members of the DSO are absorbed within the police under a new 
structure, it will give the impression to ordinary members of the public that 
government is not very serious about the fight against high-level 
corruption.  

 
66. A multiplicity of crime fighting units can, on the other hand, if properly 

managed and co-ordinated, engender both healthy competition and 
creative synergies that can only improve crime fighting standards. 
Retention of the DSO will send a strong message to both the public and 
criminal syndicates that government is doing everything it can to 
encourage effective institutions. 

 
67. Disbanding the DSO, on the other hand, will signal that current political 

leaders prefer that the DSO disappears in order to shield high-level 
corruption from continuing scrutiny.  Regardless of the merits of 
government’s position, and this submission suggests that it has important 
flaws, our conviction is that government’s message is not succeeding.34 

                                                 
32 See, for example, Minnaar, above, at p 25ff; and Acting NDPP, Adv Mokotedi Mpshe’s affidavit dated 16 
May 2008 in the Glenister Application, at para 6.1, citing Jean Redpath, ‘Analysing the DSO’ ISS Monograph 
No. 96 of March 2004. 
33 See Mpshe’s affidavit at para 4 on p 5ff concerning the deleterious effects on DSO staff of the proposed 
legislative amendments. 
34 Thus, for example, all five main opposition parties in Parliament joined the Glenister Application as amicii 
curiae. 



Public confidence in the criminal justice system is therefore likely to 
decline further as such a move would suggest that politically connected 
people are above the law.  

 
68. Moreover, we fear that public trust in institutions and respect for the rule of 

law will be irreparably undermined because of the widely held perception 
that an important institution is being removed because it does not suit 
specific interests. In our fledgling democracy, we submit that it is of utmost 
importance for government to clearly uphold the constitutional principle of 
accountability – that everyone is subject to the law; and that institutions 
will not be sacrificed on the basis of insubstantial considerations. 

 
69. A cornerstone of democratic governance is the ability to hold leaders to 

account for their actions. Consequently, while the DSO has undoubtedly 
committed several errors in the way it has conducted its operations, it has 
nevertheless proved to be a unit that does not flinch from holding the 
powerful to account. Trust in government accountability would be 
threatened if the public perceives that political leaders are thwarting efforts 
to hold themselves to account. 

 

70. Thus the International Bar Association, in a recent Report35, noted ‘the 
political context’ surrounding the proposed disbanding of the DSO, and 
expressed its concern, ‘in particular its impact upon the fight against 
organised crime and upholding and protecting the rule of law’. 

 
 
Recommendations 
 
71. It is accordingly submitted that Parliament should heed these many 

cautionary voices, and decide not to approve the proposed legislation, 
recognising that it is not in the public interest. 

 
72. Should Parliament nevertheless decide to approve the legislation, it 

should, at least, decide to reject Section 16A(15) and Section 16B(1)(c) of 
the SAPSA Bill in order to prevent a monopoly of authority over the 
initiation of criminal investigations. 

 

                                                 
35 ‘Beyond Polokwane: Safeguarding South Africa’s Judicial Independence’ by the International Bar 
Association Human Rights Institute, July 2008, para 4.150 on p 47. 



73. Further in the alternative, several alternative models have been suggested 
that may offer an acceptable via media or ‘third way’ to address the 
concerns of both government and those, like PIMS, who are deeply 
concerned about the negative implications of the proposed legislation.36 
Parliament is therefore urged to give these proposals serious 
consideration. 

 
 
Oral submissions 
 
74. Kindly note that PIMS would appreciate the opportunity to supplement this 

submission by way of oral submissions on any of the dates envisaged in 
the notice of invitation to comment, viz 5, 6 and 5 August 2008. We will 
await your notification of a suitable opportunity. 

 
 
 

                                                 
36 See, for example, Steynberg, above, at para 23 on p 13, and para 39 on p 17; and Wannenburg, above, 
at 21. 


