06 August 2008

AMENDMENTS AGREED UPON BY THE PORTFOLIO COMMITTEE NATIONAL RAILWAY SAFETY REGULATOR AMENDMENT BILL

[B 32-2008]

CLAUSE 1

1. On page 3, from line 6, to omit the definition of "dangerous goods" and to substitute the following definition:

"dangerous goods" means the commodities, substances and goods that are to property or the environment that are listed in the appropriate standard specification of the South African Bureau of Standards [SABS 0228 "The identification and classification of dangerous substances and goods] as identified by the Minister by notice in the Gazette ["];"

2. On page 3, after line 11, to add:

(b) by the insertion after definition of "industry" the following definition:

"integrity" means a condition in which individual components of a system and the total system are unified consistent and fit for purpose."

3. On page 3, in line 15, after "control" insert "and signalling".

4. On page 3, in line 15, after "systems" to insert, "where applicable".

5. On page 3, in line 23, to omit "cargo".

6. On page 3, in line 23, to omit "and".

7. On page 3, in line 24, to omit ";" and to substitute "; or".

8. On page 3, after line 25, to insert the following paragraph:

"(a) any other matter that may be prescribed"

9. On page 3, from line 28, to omit the definition of "network operator" and to substitute the following definition:

"(viii) 'network operator' means the person or persons who have the ultimate accountability for one or more of the following:

a) the safety of a network or Dart thereof including the design. construction. maintenance and integrity of the network;

(b) ensuring compliance of rolling stock with the applicable standards of the network; or

c) for the authorising and directing of the safe movement of rolling stock on [in control of railway traffic on the network, including the management of] the network;";

10. On page 3, from line 37, to omit the definition of "station" and to substitute:

" 'station' means a [railway station or] facility for passengers to enter or leave a train. including a railway passenger terminal and a passenger halt and may include facilities for passenger modal transfer and commercial activities forming part of the station and also includes any other place that may be prescribed. but excludes that part of the network running through the station;";

11. On page 3, in line 46, to omit the definition of "train operator" and substitute the following definition:

" 'train operator' means a person [in control of the movement and the management of rolling stock on a network] or persons who have the ultimate accountability for-

(a) safe movement of rolling stock on a network.

(b) safety and integrity of rolling stock: and

(c) safety or persons being conveyed;",

CLAUSE 5

1. On page 4, in line 48, to omit paragraph (c) and substitute:

"(c) by the substitution for paragraph (n) of the following paragraph:

(n) [collect and disseminate information relating to safe railway operations] oversee occupational health and safety matters that impact or have the potential to impact on the safety of railway operations;"

CLAUSE 9

1. On page 5, in line 32, after "Minister" to insert "in consultation with the Minister of Finance".

2. On page 5, in line 35, after "of "to insert "the Board after consultation with".

3. New Clause:

Amendment of section 22 of Act 16 of 2002

Section 22 of the principal Act is hereby amended by the -

(a) amendment of subsection (1):

"(1) A person may not undertake any railway operation or a component of a railway operation without being in possession of [a] an applicable safety permit.

(b) by the substitution in subsection (2) for paragraph (d) of the following paragraph:

"(d) any other categories of persons designated as [being eligible for] requiring a safety permit by the Minister by notice in the Gazette,"

CLAUSE 10

1. On page 5, from line 41, to omit "subsection (2)" and to substitute the following subsection:

"(2) (a) The [Regulator may] Minister must annually determine fees that the Regulator must charge [a fee for processing a safety permit application] for safety permits. including a non-refundable application fee. which shall be published in the Gazette.

{b} The fee contemplated 2(a) may differ between operators as determined by the Minister."

New Clause

2. That the following be a new clause:

Amendment of section 28 of Act 16 of 2002

7. Section 28 of the principal Act is hereby amended by the substitution of the following section:

"[Regulations regarding] Safety management systems and safety management system reports

28. The [Minister] Regulator must [make regulations on]

determine -

(a) the form and content of a safety management system that is required for the different categories and types of safety permit:

(b) the form, content and manner of submission of a safety management system report; and

(c) the circumstances under which the [board] Regulator may require the holder of a safety permit to revise or amend a safety management system or safety management system report."

CLAUSE 16

1. Clause rejected.

NEW CLAUSE

Substitution of section 38 of Act 16 of 2002

The following section is hereby substituted for section 38 of the principal Act:

"Railway occurrence investigations

38. (1) An operator must investigate every railway occurrence that takes place directly or indirectly in connection with that operator's railway operations among other things to identify the 'root cause or causes thereof, within a reasonable time after that occurrence.

(2) The operator must. upon request. Furnish any occurrence investigation report to the Regulator.

(3) The Regulator may require the operator to assess the impact of the recommendations made in the operator's occurrence investigation report in order to effect safety improvements.

(4) The Regulator may. or upon receipt of a directive from the Minister must. investigate any railway occurrence for the purposes of preventing similar occurrences in the future.

(5) In exercising its functions under this section, the Regulator may-

(a) in its discretion allow any person affected by or interested in the relevant investigation or the duly authorized representative of such person. to appear before it and

to-

(i) give evidence or make oral or written representations relevant to such investigation;

(ii) call witnesses and lead evidence on any Question relevant thereto: or

(iii) question any person who testified as a witness in such investigation:

(b) summons any person who may reasonably be able to give material information concerning such investigation to appear before it to give evidence or to produce any document or object in their possession or custody or under their control which may reasonably have a bearing thereon:

c} call upon and administer an oath to or obtain an affirmation from any person present before it. who has been or might be summoned in terms of paragraph (b) or otherwise:

(d) question any person who has been called upon under paragraph (c) or require such person to produce any document or object in their possession or custody, or under their control. which may reasonably have a bearing on the investigation.

(6) The summons contemplated in subsection 5(b of the board or another person authorised by the board and served in the prescribed manner.

(7) The law relating to privilege as applicable to a witness summoned to give evidence or produce any document or object before a court of law will apply in respect of the questioning of any person by. or the production of any document or object before the Regulator in terms of this section.

(8) The Regulator may appoint a suitably qualified person to carry out any investigation referred to in subsection (4).

(9) An investigator appointed in terms of subsection (8) must furnish a written report to the Regulator upon completion of the investigation.

(10) The Regulator or a person conducting the investigation into a railway occurrence may enter and inspect any infrastructure. network rolling stock or any place. except for a dwelling. that is the object of the investigation.

(11) A person in control of the scene of a railway occurrence which the subject of an investigation must-

a) allow the investigator to remove any articles or objects pointed out by the investigator or Regulator:

(b) allow the inspection of documents requested by the investigator or the Regulator, including the making of copies thereof: and

(c ) furnish the investigator or the Regulator with an information which is under that person's control:

(12) A person questioned by the investigator or the Regulator must answer each question to the best of his or her ability, but such person is not required to answer any question if the answer may be self-incriminating.".

New Clause

2. That the following be a new clause:

Amendment of section 44 of Act 16 of 2002

8. Section 44 of the principal Act is hereby amended by the substitution for subsection (2) of the following subsection:

"(2) Such [appeal] person must -

(a) [be lodged within 60] lodge the notice of intention to appeal within 21 days from the day on which the decision was made known by the chief executive officer or such later date as the board permits; and

(b) lodge the appeal and set out grounds of appeal within 30 days of the notice of intention to appeal [set out the grounds of appeal]. "

NEW CLAUSE

3. Insertion of a new clause 45A after section 45:

"Penalties"

45A. (1) persons who fail to comply with any provision of this Act or regulations or standards made or imposed there under. or any condition imposed in terms of section 24. must pay one or more penalties to the Regulator and may provide that the Regulator may publish details of such non-compliance in the manner prescribed.

(2) The making of such regulations and the imposition of such penalties are on the understanding that the Regulator will strive to improve compliance with this Act so that incidences where penalties are imposed will reduce over time.

(3) Penalties imposed in terms of regulations made under subsection (1) may differ between operators according to criteria which the Regulator deems reasonable.

(4) The Regulator may recover penalties imposed in terms of regulations made under subsection (1) by civil action.

(5) Any person aggrieved by a decision of Regulator to impose such a penalty may appeal against that decision to the board."

