PROPOSED AMENDMENTS
LAND USE MANAGEMENT BILL [B27 – 2008]
PORTFOLIO COMMITTEE ON LAND AND AGRRICULTURE

PREAMBLE

The following preamble be inserted after the Long title: 
 “Preamble 
WHEREAS many people in South Africa continue to live and work in places defined and influenced by measures implemented in pre-democratic South Africa which has segregation as its hallmark;

AND WHEREAS regional planning and development, urban and rural development, housing are functional areas of concurrent national and provincial legislative competence;

AND WHEREAS provincial planning is within the functional areas of exclusive provincial legislative competence, and municipal planning is primarily the function of the municipal sphere;

AND WHEREAS municipalities must participate in national and provincial development programmes

AND WHEREAS the continued existence and operation of different laws at national and provincial spheres of government in addition to the laws applicable in the previous homelands and self-governing territories has led to uncertainty as to the specific powers and functions of the different spheres of government in relation to land use planning, land development and land use management;

AND WHEREAS the fragmented, incoherent and constraining regulatory framework for land use planning inherited from apartheid has a direct impact on the country in the following ways:

· economically: it impedes investment in land development and fails to establish sufficient certainty in the land market;

· spatially: it fails to address the segregated and unequal spatial patterns inherited from apartheid; and

· environmentally: it does not balance the country’s socio-economic needs with those of environmental conservation.

AND WHEREAS the State’s obligation to realize the Constitutional promises – 

· in section 24 to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures which includes a land use planning system that is protective of the environment;

· in section 25 (5) which includes measures designed to foster conditions which enable citizens to gain access to land on an equitable basis; and

· in section 26 to have the right to have adequate access to housing which includes a equitable spatial pattern and sustainable human settlement.

the State must respect, protect, promote and fulfil the social, economic and environmental rights of everyone and strive to meet the basic needs of previously disadvantaged communities; 

AND WHEREAS sustainable development requires the integration of social, economic and environmental factors in the planning, implementation and evaluation of decisions to ensure that development serves present and future generations; 

AND WHEREAS it is desirable- 

That, in order to deal with the fragmented, incoherent and constraining regulatory framework and realize the rights enshrined in the Constitution, the law should maintain essential national standards and economic unity, and establish minimum standards for land use planning, land development and land use management; 

That all spheres of government and all organs of state must co-operate with, consult and support one another; 

That the law should promote certainty with regard to decision-making by organs of state on matters relating to land use planning, land development and land use management; 

That a framework for directive principles and minimum norms and standards for land development and land use management in the country must be introduced;  

That the law develops a framework for integrating land use planning, land development and land use management with other development activities;

That the law should ensure that organs of state maintain the principles guiding the exercise of functions relating to land use planning, land development and land use management; 

That the law should establish procedures and institutions to facilitate and promote co-operative government and intergovernmental relations; ”

CLAUSE 1
1. On page 5, in line 5, to omit “39” and to substitute “33”. 

2. On page 5, after line 22, to insert the following definition: 

“Intergovernmental Relations Framework Act” means the Intergovernmental Relations Act, 2005 (Act No. 13 of 2005); 

CLAUSE 3 

1. On page 6, in line 28, to omit “and” and to substitute “;”. 

2. On page 6, in line 29, to omit “,” and substitute “; and”. 

3. On page 6, after line 29, to insert the following subparagraph: 

(iv) sustainable and efficient use of land,. 

CLAUSE 5

1. On page 7, in line 4, omit “Subject to the Constitution and this Act, the Minister must”, replace with “The Minister must, in accordance with this Act and the Intergovernmental Relations Framework Act,”

CLAUSE 6

1. On page 7, in line 35, after “(2) The national government” to insert “in accordance with this Act and the Intergovernmental Relations Framework Act”

CLAUSE 7

1.
On page 7, in line 39, after “with this Act” to insert “and the Intergovernmental Relations Framework Act”
2.
On page 7, in line 40, omit “or special provincial concern”. 

3.
On page 7, in line 51, after “take appropriate steps” to insert “within the framework set by the Intergovernmental Relations Framework Act”.

CLAUSE 8

1. On page 8, in line 15, after “by”, to insert “or under the general direction of”.

CLAUSE 9

1. On page 8, in line 19, to omit “senior staff members”, to insert “employees”;

2. On page 8, in line 22, to omit “, at least three of whom must possess appropriate qualifications, skills or experience in land use and land use management”; 

3. On page 8, in line 24, to omit sub-clause (2) and insert:

“(2)
A committee may, in the performance of its duties, co-opt technical advisors to assist the Committee.”

4. On page 8, in line 26, to omit sub-clause (3) and insert:

“(3)
A technical advisor co-opted by a committee is not a member of the committee and has no voting rights.

(4)
A person co-opted as a technical advisor who is not an employee of the municipality may be remunerated in accordance with the applicable treasury norms and standards.”

CLAUSE 11

1.
On page 8, from line 39, to omit paragraph (a) and to substitute the following: 

(a) 
A Cabinet member,  Deputy Minister,  Member of Parliament, Premier,  Member of Provincial Executive Council, a member of provincial legislature or a member of a municipal council.
CLAUSE 13

1.
On page 9, in line 6, to omit Clause 13;
CLAUSE 14

1. On page 9, from line 9, to omit clause 14, to insert: 
14. The term of office for Committee members is as determined by the executive authority of the municipality.
CLAUSE 16

1. On page 9, in line 34, omit “and”, replace with “or”;

2. On page 9, in line 36, after “A member”, to insert “who is not a municipal employee”.

CLAUSE 23

1.
On page 11, from line 6, to omit paragraph (a) and to substitute the following: 

(a) 
A Cabinet member,  Deputy Minister,  Member of Parliament, Premier,  Member of Provincial Executive Council, a member of provincial legislature or a member of a municipal council.

CLAUSE 25

1. On page 11, in line 24, to omit Clause 25;

CLAUSE 26

1. On page 11, in line 26, to omit “three years”, to insert “as determined by the Premier”.

CLAUSE 32 

1. On page 12, in line 25, after “Functions” to insert “and procedures”. 

2. On page 12, in line 36, to omit “only”. 

CLAUSE 33

1. On page 12, in line 40, after “land;” to insert “or”;

2. On page 12, in line 41, after “restrictive condition”, to omit “upon application in the”;

3. On page 12, in line 42, before “prescribed manner”, to insert “upon application in the”.

CLAUSE 34

1. On page 13, in line 2, to omit clause 34.

CLAUSE 35

1. On page 13, in line 13, after “general public may”, to omit “, after an application in the prescribed manner by the Land Use Regulator,”;

2. On page 13, from line 16, to omit sub-clause (2);

3. On page 13, from line 23, to omit sub-clause (3);

4. On page 13, from line 33, to omit sub-clause (4);

5. On page 13, in line 35, to omit “(5)”, and insert “(2)”;

6. On page 13, in line 41, to omit “(6)”, and insert “(3)”.

CLAUSE 36

1. On page 13, in line 47, after “36.” to insert “(1)”;

2. On page 13, in line 58, to omit “and”, and insert “or”.

3. On page 14, in line 16, after “appeal”, to omit “.”, and insert “;”;

4. On page 14, after line 16, to insert new paragraph:

“(e)
The Minister may regulate the jurisdiction and prescribe the manner and procedure for the consideration of an application not specifically dealt with in this section.
(2)
A Committee has jurisdiction in respect of the municipality for which it is established.

(3)
A Tribunal has jurisdiction in respect of the Province in which it is established.

(4)
The Minister has jurisdiction in terms of this Act throughout the Republic.”

CLAUSE 37

1. On page 14, in line 21, after “provincial”, to omit “growth and development strategy or similar instrument”, and to insert “planning and matters within the functional competence of the provincial sphere in terms of the Constitution”.

2. On page 14, in line 26, to omit “national spatial development perspectives or similar instrument”, and to insert “matters within the functional competence of the national sphere in terms of the Constitution”.

CLAUSE 44

1. On page 16, in line 4, after “and standards,”, to insert “measures designed to protect and promote the sustainable use of agricultural land,”;

2. On page 16, in line 12, after “those affected;”, to omit “and”;

3. On page 16, in line 13, to insert new paragraph:

“(v)
the state and impact of engineering services, social infrastructure and open space requirements; and”

4. On page 16, in line 13, to omit “(v)”, and insert “(vi)”. 

CLAUSE 45

1. On page 16, after in line 28, to insert new clause:

Notification to Survey-General and the Registrar of Deeds
46.
(1)
A land use regulator must within 60 days, or such other prescribed period, after a land use decision affecting the use a piece of land not in accordance with a condition in a title deed, notify - 

(a) the Registrar of Deeds in whose office the Deed is filed of such approval; and

(b) the office of the Surveyor-General where such approval affects a diagram or general plan filed in that office. 
(2)
Upon receipt of the notification, the Registrar of Deeds or the Surveyor-General must endorse the affected records to give effect to such decision.
CLAUSE 47

1. On page 16, in line 38, after “47.” to insert “(1)”;

2. On page 16, after in line 44, to insert:

“(2)
Traditional leaders may, subject to the provisions of section 81 of the Municipal Structures Act and the Traditional Leadership and Governance Framework Act 2003 (No. 41 of 2003), participate in the development, preparation and adoption or amendment of a land use scheme by a Municipality.”

CLAUSE 48

1.
On page 16, in line 46, after “48. (1) A”, to insert “metropolitan or local”;
2.
On page 16, after in line 52, to insert:

“(3)
A subscheme may be developed, prepared and adopted or amended within the land use scheme of a municipality for an area subject to a Traditional Council in the area of a municipality.” 

CLAUSE 49

1. On page 17, in line 2, after “49. (1) A”, to insert “metropolitan or local”;

CLAUSE 50

1. On page 17, in line 9, after “50. (1) A”, to insert “metropolitan or local”;

CLAUSE 51

1. On page 17, in line 20, after “51. (1)”, to omit “A district municipality and the”, and insert “The”.

2. On page 17, in line 20, after “area of”, to omit “the”, and insert “a”.
3. On page 17, in line 24, to omit “spatial development perspectives, strategies for provincial growth and development, provincial frameworks for spatial development and similar instruments”, and to insert “policies made within the functional competence of the national sphere and provincial policies made within the functional competence of the provincial sphere in terms of the Constitution”.
CLAUSE 56

1.
On page 18, in line 41, after “decision”, to omit “.”, and insert “; and”;

4. On page 18, after line 41, to insert new paragraph:

“(d)
the registrar of deeds or the surveyor-general has been notified in the case where decision of the land use regulator affects the use a piece of land not in accordance with a condition in a title deed.”

CLAUSE 61

1. On page 19, in line 22, after “its powers”, to omit “, excluding the power to decide a land use application,”;

2. On page 19, after line 23, to insert new sub-paragraph:

“(i)
an employee of the municipality, in the case of uncontested applications;”

3. On page 19, in line 24, to omit “(i)”, and insert “(ii)”;

4. On page 19, in line 25, to omit “(ii)”, and insert “(iii)”;

5. On page 19, in line 27, after “instruct such”, to insert “an employee or a”;

6. On page 19, in line 27, after “such member or”, to insert “a”.

CLAUSE 63

1. On page 20, in line 4, to omit “and land use management matters within the national sphere of government, with the powers, duties, functions and jurisdiction”, and to insert: “matters within the functional competence of the national sphere in terms of the Constitution or as determined”
CLAUSE 64

1. On page 20, in line 8, to omit “, subject to section 67,”, to insert “on the advice and recommendation of the National Land Use Commission”.

CLAUSE 65

1. On page 20, in line 13, to omit Clause 65;

CLAUSE 66

1. On page 20, after line 19, to insert a new sub-clause:

“(3)
The Director-General of the Department of Land Affairs is the accounting officer responsible for the Commission.”

CLAUSE 67

1. On page 20, in line 21, to omit “, to the extent and in the manner the Minister may determine or as may be prescribed”; 

2. On page 20, in line 28, to omit “, as instructed by the Minister”.

CLAUSE 68

1. On page 20, in line 32, to omit “experts in land use, land use management or any other sector of the economy or government, as the Minister may determine from time to time”, and to insert: “persons qualified for appointment as members of a provincial land use tribunal in terms of this Act”
CLAUSE 69

1. On page 21, in line 15, to omit clause 69.

CLAUSE 73

1. On page 22, in line 39, after “Minister”, to insert “and Premier”
2. On page 22, from line 45, to omit subsection (2) and (3).
3.  On page 22, after line 44, to insert the following sub-clauses:


“(2)
Subject to subsection (3) and in the public interest, the Premier may by notice in the Gazette -

(a)
exempt from one or more of all the provisions of this Act –



(i)
a piece of land specified in the notice; or



(ii)
an area specified in the notice


for the purpose of land development for the settlement of persons or community on an urgent basis or to regularize a settlement not in accordance with the laws relating to the establishment of townships or any other law relating to land development.


(3)
In considering an application for exemption in accordance with subsection (2), the Premier must – 


(a)
be guided by the provision of section 44 of this Act;


(b)
consider a land development plan prepared or approved by the municipality for such piece of land or area; 


(c)
ensure compliance with any prescribed criteria; and


(d)
take into account the outcome of an inquiry conducted by the municipality into –

(i) health and safety of the affected persons;

(ii) availability or the feasibility of the provision of social and infrastructural services;

(iii) rights of any person in or in respect of the area;

(iv) environmental sustainability; and

(v) any prescribed matter.


(4)
The Premier, in approving an application in terms of subsection (2), may –


(a)
exclude the operation and application of any other law relating to building standards, town planning and township establishment, environmental conservation, roads, or water which may have dilatory effect on the establishment of a township in terms of this section;


(b)
remove, suspend or amend a servitude or a restrictive condition registered against such piece of land or area;


(c)
impose such conditions as may be determined by the Premier or as may be prescribed;


(d)
where the piece of land or area is not owned by the State, approve the acquisition, including a plan for expropriation, of such piece of land or area for the purpose of settlement of the affected persons or community; and


(e) 
consider a plan or agreement relating to the award of compensation payable to a person who has suffered damage as a result of a cancellation of servitude or the removal of restrictive condition within a period of two years after such cancellation.

(5)
A municipality may, in order to establish a township or any other land development activity on the pieces of land or area covered by the application in terms this section (2), - 

(a) 
cause a general plan to be prepared for the land for submission to and approval of the surveyor-general; and 

(b)
file such an approved plan at the deeds registry for registration by the registrar of deeds.”

CLAUSE 74

1. On page 23, in line 14, after “the value of”, to omit “the”, and to insert “a”.
CLAUSE 78
1. On page 23, after line 49, to insert new clause:

Other land use laws
79.
(1)
Except as provided in this Act and subject to the section 7, no legislation including a national legislation not repealed by this Act may prescribe an alternative or parallel mechanism, measure, institution or system on land use, land use management and land development in a manner inconsistent with the generality of this Act.


(2)
A provincial legislation or other legislation including an old order legislation or legislation applicable in the homeland as defined by item 1 of Schedule 6 to the Constitution having the effect of regulating land use, land use management and land development which is in effect at the date of the commencement of this Act continues to operate subject to section 147(2) of the Constitution.

Dept of Land Affairs – SO Ogunronbi [06August2008]

11 | Page

