PAGE  
14

	[image: image5.jpg]


SOCIETY OF STATE ADVOCATES OF SOUTH AFRICA
	
	VEREENIGING VAN STAATSADVOKATE VAN SUID-AFRIKA

	(A Trade Union registered in terms of the Labour Relations Act, 1995)
	
	(ŉ Vakbond geregistreer kragtens die Wet op Arbeidsverhoudinge, 1995)

	[image: image1.png]



	(012) 842 1400
	www.stateadvocate.org
	[image: image2.png]



	P.O. Box 1837

SILVERTON

0127

	[image: image3.png]



	(012) 804 8481
	
	
	

	[image: image4.png]DX}




	msteenberg@npa.gov.za 
	
	
	


TO: 
THE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT;


THE PORTFOLIO COMMITTEE ON SAFETY AND SECURITY

DATE:
28 JULY 2008

SUBJECT:
OVERVIEW OF THE PROPOSED NEW INTEGRATED  CRIMINAL JUSTICE SYSTEM

___​_____________________________________________________

ANALYSIS OF MODELS AND BEST PRACTICES FOR AN ORGANISED CRIME FIGHTING AGENCY

A. INTRODUCTION

1. Whereas the object of the Society of State Advocates is–

1.1. to promote an effective prosecution service;

1.2. to regulate relations between its members and their employer;

1.3. to promote the status and interests of its members;

1.4. to plan and organise its administration and lawful activities;

1.5. to affiliate with and participate in the affairs of any international workers' organisation or the International Labour Organisation;

1.6. to promote, support or oppose any proposed legislative or other measures affecting the interests of members;

1.7. to use every legitimate means to induce professional members of the various Director’s divisions to become members;

1.8. to encourage the settlement of disputes between members and their employer;

1.9. to do such lawful things as may appear to be in the interest of the Society and its members and which are not inconsistent with the objects or any matter specifically provided for in this Constitution; and

1.10. to invest, and/or subscribe money for the furtherance of the objects of the Society.

2. And whereas the Society has mandated Adv B Hendry to prepare on its behalf, submissions to the Portfolio Committee on Justice and Constitutional Development and the Portfolio Committee on Safety and Security in respect of the proposed New Integrated Criminal Justice System.

3. And whereas the Society represents the national core of state advocates assigned to the various regional offices of the Directors of Public Prosecutions as well as various specialist units within the National Prosecuting Authority;

4. And whereas the view held by the Society draws on the combined experience of state advocates who have been entrusted with the responsibility of either prosecuting or directing the prosecution of the most serious, often heinous, complex, sophisticated and often organised crimes, which have the greatest impact on society;

5. And whereas the Portfolio Committee on Justice and Constitutional Development and the Portfolio Committee on Safety and Security (the “Committees”) of the Parliament of the Republic of South Africa have invited stakeholders and interested persons to make written submissions on the Overview of the Proposed New Integrated Criminal Justice System, National Prosecuting Authority Amendment Bill and the South African Police Services Amendment Bill; 

6. And whereas the Society of State Advocates is a stakeholder and an interested person in respect of the aforesaid Overview of the Proposed New Integrated Criminal Justice System;

7. And whereas all members of the Society of State Advocates will be directly affected by the proposed legislation;

8. And whereas there is an ongoing national debate surrounding the processes in the traditional model of investigation and prosecution of criminal cases, on the one hand, and the multi-disciplinary approach to the investigation and prosecution of complex criminal cases, on the other hand;

9. And whereas in terms of section 179(4) of the Constitution of the Republic of South Africa, Act 108 of 1996, national legislation must ensure that the NPA exercises its authority without fear, favour or prejudice;

10. And whereas section 32 of the National Prosecuting Authority Act, Act 32 of 1998 gives effect to that Constitutional requirement;

11. And whereas this principle is echoed in the United Nations Guidelines on the role of prosecutors;

12. And whereas the preamble of the NPA Act stated that “in order to ensure that the prosecuting authority fulfils its constitutional mandate to institute criminal proceedings on behalf of the state  and to carry out the necessary functions incidental thereto, to make provision for- 

* the establishment of an Investigating Directorate, with a limited investigative capacity, to prioritise and to investigate particularly serious criminal or unlawful conduct committed in an organised fashion, or certain offences or unlawful conduct, with the object of prosecuting such offences or unlawful conduct in the most efficient and effective manner; and 
* the necessary infrastructure and resources to perform these functions”

13. And whereas the circumstances which gave rise to the creation of the DSO have not changed since its inception;

14. And whereas the Overview of the Proposed New Integrated Criminal Justice System must entail an objective examination on the basis of the lessons learned over the last 8 years, the best models and practices for what will generically be referred to as an “organized crime fighting agency” (OCFA);

15. And whereas the Overview of the Proposed New Integrated Criminal Justice System must also entail an examination of the appropriate placement and mandate of the OCFA;

16. Now therefore the Society of State Advocates wishes to make the following submissions:

B.
THE PROPOSED LEGISLATION AFFECTS ALL MEMBERS OF THE SOCIETY OF STATE ADVOCATES

17. It must be borne in mind that the DSO is but one of the units under the auspices of the NPA. Its prosecutors are part of the general body of prosecutors employed by the NPA. Accordingly the Overview of the Proposed New Integrated Criminal Justice System impacts not only on those of our members who are prosecutors in the DSO, but also prosecutors at large. 

18. In this vein the Society has received feedback from the DSO prosecutors as well as those who are not members of the DSO.

19. The general response has been one of: 

· disillusionment, 

· low morale, 

· distrust of political agendas, 

· suspicion of political interference, and 

· consequently thereto prosecutors feel that their duty to prosecute without fear, favour or prejudice is being undermined and compromised.

20. The DSO prosecutors deal specifically with complex, sophisticated  and high profile (not only of politicians and corrupt government officials, but also of gangsters and syndicated crime) investigations, which require a unique approach. In this regard, the particular concerns of the DSO prosecutors are the following:

· the deprivation of their ability to guide investigations from inception,

· the deprivation of their ability to guide investigations throughout,

· the undermining of their ability to make informed decisions at various critical stages in the course of the investigation, 

· the frustration of their ability to rise above the shortcomings usually encountered when dealing with complex, sophisticated and high profile investigations in terms of the traditional model of a divided investigation and prosecution,

· the loss of valuable partnerships forged between investigators and prosecutors,

· the loss of cohesion in the working relationship, 

· the resultant negative impact on the effective prosecution in that the investigator and prosecutor are answerable to different supervisory bodies, 

· the resultant lack of accountability (omunye ukhomba omunye esweni omunye uvikela iso lakhe),

· the concern that differences of opinion will not be easily resolved,

· the frustration in the pursuit of divergent targets and objectives,

· the concern that there is a risk of information leakages
,

· the perception that the advances made in their ability to effectively prosecute complex, sophisticated and high profile investigations will be lost.

21. Inherent in all of the above are risks to the proper, thorough investigation and prosecution of crime, which continues to plague South African society, as well as the effective administration of justice.

22. The Society is mindful of the related issues dealt with by the Hefer and Khampepe Commissions in respect of: 

· the lack of oversight over the DSO by the Independent Complaints Directorate in respect of their law enforcement functions; and

· the lack of oversight by the Inspector General of Intelligence in respect of intelligence activities.

23. Notwithstanding that, however, the Society submits that these concerns can be addressed without necessitating a division between the investigation and prosecution and without derogating from the multi-disciplinary approach.

24. The Society notes that the respective Commissions made recommendations towards remedying the above concerns. The Commissions did not, however, recommend the disbandment of the DSO. 

25. The Society realises that over a period of time some attempts have been made to put into effect the recommendations of the Commissions. However, the Society has noted a lack of enthusiasm by certain key role players to facilitate that process. This has in itself contributed to suspicions of the furtherance of political agendas and the advancement of personal expediency at the expense of the improvement of the DSO model. 

26. The DSO members acknowledge the weaknesses in the model as pointed out by the respective Commissions and wish to see those weaknesses addressed. The need for improvement does not however, warrant the disbandment of the DSO.

27. Therefore the society argues that the decision to relocate the investigative capacity of the DSO in the SAPS is, with respect, flawed.

C. 
THE TRADITIONAL MODEL OF A DIVIDED INVESTIGATION AND PROSECUTION

28. The following model traditionally serves to address adequately the needs of investigating and prosecuting less e criminality:

28.1. A discrete investigative state agency (“the police”), which investigates crime; and

28.2. A discrete prosecuting state agency (“prosecutors” of some description), which prosecutes crime.   

29. This traditional model has the following main advantages:

29.1. The professional capabilities of investigators and prosecutors are able to be dedicated optimally to what each category has been trained to do best, namely to investigate and prosecute respectively.

29.2. In terms of this model, the investigator presents the product of each investigation to the prosecutor for decision regarding prosecution. The prosecutor, in principle, will not have been involved in the investigation. The prosecutor is obliged and compelled by its oath, administered in terms of section 32(2) of the National Prosecuting Authority Act, Act 32 of 1998, to prosecute without fear, favour or prejudice irrespective its involvement in the investigation.
30. In a very general sense, this model adequately facilitates the daily ebb and flow of dockets between the police and the prosecution, such that the various decisions regarding prosecution can be made and any resulting prosecutions themselves can be conducted. Delays and inefficiencies in most criminal justice systems that operate according to this model are notorious. Nevertheless, it is probably not stating it too highly to assert that it works in general, and the main advantages mentioned above remain as weighty considerations in this model’s favour. 

D.
AN ANALYSIS OF THE TRADITIONAL MODEL FOR THE INVESTIGATION AND PROSECUTION OF COMPLEX CASES

31. In short the daily ebb and flow of cases between separated investigating and prosecuting agencies includes and must cater for the following processes: 

31.1. An adequate discrete police investigation that the prosecutor can understand and evaluate when it is presented;  

31.2. The prosecutor’s referral back to the police of dockets that require further investigation;

31.3. The proper disposal of requests for further investigation from the prosecutor; 

31.4. The prosecutor’s decision, whether to prosecute or to decline to prosecute, based on a proper evaluation of the evidence and the law;

31.5. The proper and professional presentation of the case on behalf of the prosecution before the trial court, in those cases where it is decided to prosecute.

32. Generally experience has shown that the traditional model is able to accommodate each of the processes mentioned in the preceding paragraph and deliver adequate results in the daily ebb and flow of non-complex cases between the police and the prosecution.

33. In complex cases, however, each of the processes mentioned in paragraph 28. above becomes subject to severe strain. In very complex cases, it becomes inefficient and counter-productive to attempt to adhere to the traditional model that separates the investigation and the prosecution and assigns each a discrete role and responsibility for each process. The main reasons for the inadequacy of the traditional model in complex cases are as follows:

33.1. It takes too long to allow each process to be dealt with discretely by the investigators and prosecutors respectively. 

33.2. Complex commercial cases are by their very nature difficult. The material that must be mastered in order to understand the case is voluminous. If each process is to be allowed to remain discrete, then the very process of handing over the case from the investigators to the prosecution is inherently problematic: in the simplest terms, the prosecution has to start from the beginning. The inevitable delays that inherently arise form this are often in themselves sufficient to stifle an otherwise promising case.

33.3. As if the inevitable and inherent delays are not structurally serious enough, the discrete processes have other dangers. The investigators may deliver an investigation that the prosecution cannot understand, no matter how much time is spent on attempting to master the material. The investigation may not adequately take account of the law. The investigators may simply, in the view of the prosecution, have been on the wrong track, dwelling on certain aspects at the expense of other aspects that deserved more attention, or the investigation may be deficient, in the view of the prosecution, for any number of other reasons etc. All of these dangers can be addressed by processes that are not discrete and where the investigation and the prosecution form part of a multi-disciplinary team from the outset.

33.4. On the other hand, the process of referring the case back to the investigators for further investigation also takes too long, both from the side of the prosecution and the investigators. The prosecutor’s instructions may also be unintelligible to the investigators, or they may not address the real needs of the investigation.

34. The prosecution’s decision-making process in complex cases is just as much subject to delays and the other dangers mentioned above, if the prosecution must start from the beginning, when the investigators regard the investigation as complete and sufficient.
35. Most critically, without the benefit of legal guidance (eg. before the docket is submitted for decision), investigators may and often do make critical errors in the investigation which may compromise the admissibility of evidence or even the fairness of any subsequent trial. Examples: failure to properly warn suspects of their legal rights; defective search warrants or applications for monitoring orders; infringement of legal privilege; etc.

E.
THE MULTI-DISCIPLINARY APPROACH TO THE INVESTIGATION AND PROSECUTION OF COMPLEX CRIMINAL CASES

36. The Society submits that the successful investigation and prosecution of complex commercial crimes and corruption requires a multi-disciplinary team including at least investigators and prosecutors.

37. Various models may accommodate such a combined approach to investigations and prosecutions. For instance, many DPP offices have specialized units that accommodate members of SAPS as the investigative arm of the specialized unit. The SAPS members work together with the prosecutors, but remain SAPS employees. Another alternative is the DSO model, employing as it does investigators and prosecutors under the aegis of the prosecuting agency.

38. It seems to be a compelling consideration that the structure of the multi-disciplinary team and who employs the investigators and prosecutors respectively is not a mere matter of convenience. There is a fundamental issue of the correct structural and political control. If the respective members of the integrated multi-disciplinary team must report to separate political masters, then a fundamental imbalance is caused. A unity of purpose and approach is not optimally promoted, when this is the very essential required in complex cases.        

F.
AN ANALYSIS OF THE MULTI-DISCIPLINARY APPROACH TO THE INVESTIGATION AND PROSECUTION OF COMPLEX CRIMINAL CASES

39. Merely to state the disadvantages of the traditional model in complex cases, suggests the answer to the problem. The discrete processes of investigation, referral for decision, referral back for further investigation, etc, leading to a successful trial, may all occur simultaneously under the control of a multi-disciplinary team of investigators and prosecutors. This goes a long way to minimize the otherwise inherent structural delays and mismatch between the investigators’ and the prosecution’s approach to the investigation and prosecution. A multi-disciplinary team will best be able to harmonize the approach to the case from the very inception of the investigation. In simple terms, the investigators know from the beginning what the prosecutors want and vice versa.

40. The advantages, in a complex investigation, of not confronting an unfamiliar prosecutor with an already completed investigation that might have taken years, are obvious.

41. The legal oversight provided by the prosecutors from the inception of the investigation helps to ensure that only relevant evidence is gathered and that it is obtained in a form that will be admissible in court. It also helps to avert legal blunders that may derail the investigation and prosecution.

42. In organised crime investigations, where pro-active investigation techniques are required, the need for legal oversight is even greater. Typical investigative methods such as communication monitoring, undercover operations, controlled deliveries, “buy-and-bust” operations and the like are fraught with legal pitfalls which, if not properly supervised, may seriously hamper or even derail any subsequent prosecution.

43. The involvement of the prosecutor from the outset may assist in the early identification of asset forfeiture potential and the swift restraint of the proceeds of crime, before they can be hidden. The cutting-off of the flow of funds is an important weapon in an organized crime investigation, as it disrupts the operation of the syndicate and restricts its ability to wage a war of attrition in the courts.

44. The multi-disciplinary approach to complex commercial crime investigations and prosecutions facilitates a seamless process of investigation and prosecution, presenting as it does the fewest opportunities for delays and differences of approach between the investigators and the prosecution. In complex cases, delays and the wrong approach are so crucial that they cause the failure of a case. Obviating delays and harmonizing the approach to a complex case more often than not dictates that it will be successful.

45. The issue of the appropriate mandate for an OCFA is a matter that has been at the centre of much of the debate and controversy surrounding the DSO. This is almost inevitable when the mandates of two different agencies overlap. In an ideal world, the mandate of the OCFA would be so carefully circumscribed that such overlaps would be avoided. In the real world, however, this would be practically impossible, for the following reasons:

45.1. Organised crime covers almost the entire spectrum of criminal activity. It is thus impossible to limit the mandate to specific types of criminal activity;

45.2. The organized nature of the offence under investigation may not be immediately apparent and may only be discovered during the course of the investigation;

45.3. It is difficult to use the “seriousness” of the crime as an indicator, as this is infinitely variable and, again, may only be reliably determined well into the investigation;

45.4. In order to completely obviate overlapping mandates, this would entail making the OCFA solely responsible for investigating these types of offence, effectively removing them from the purview of the police. Not only is this undesirable from a policy perspective, it may also fall foul of the constitutional provisions relating to a single police force. (Of course, if the OCFA is located within the police, this would present less of a problem);

46. The corollary of this is that the OCFA would be obliged to investigate all matters falling within its mandate. Given sufficient resources, this might be possible. However, with the present resource limitations, especially in relation to adequately qualified and trained personnel, this is simply not possible. The ability to select the most serious and complex crimes and concentrate efforts on those investigations with the greatest prospects of success are vital for the effectiveness of such a unit.
47. In any event, experience has shown that conflict between crime fighting agencies, has had less to do with overlapping mandates than with professional jealousies, differing institutional culture, conflicting personalities and inadequate political oversight. 
48. It is accordingly argued that the problem lies less in defining the mandate than in ensuring effective cooperation between the OCFA and its sister agencies. It is true that by incorporating the OCFA under SAPS, many of these problems could be averted. However, it is submitted that this would be at the expense of the overall effectiveness of the agency, for the reasons discussed above. 
49. For this reason the Society submits that by far preferable would be to set up proper oversight structures to ensure proper cooperation and bringing recalcitrant officials into line. This would give effect to the recommendations of the Khampepe Commission, without derogating from the intrinsic value of the multi-disciplinary model, which we advocate.
G.
THE LEGAL AND CONSTITUTIONAL DISTINCTION BETWEEN THE POLICE AND THE PROSECUTION

50. The considerations mentioned above requiring a unified investigating and prosecution team approach to complex commercial cases, are largely practical: the unified approach is that which is calculated to deliver the most effective investigations and prosecutions. For instance, it is better to have the investigators and prosecutors in complex cases together in a unified agency and working for one boss, because that arrangement is calculated to work better.

51. There is, however, a more fundamental consideration that must be added to the equation. This is that the prosecution functions constitutionally independently of the executive. In terms of section 179(4) of the Constitution, national legislation must ensure that the NPA exercises its authority without fear, favour or prejudice. The NPA Act reflects this in the preamble and the oath of office prescribed in section 32. It is again echoed in the UN Guidelines on the role of prosecutors (Paras 12-15).

52. It is again not being too bold to claim that the imperative that prosecutors must exercise their duties without fear, favour or prejudice is internationally accepted as a civilized norm. 

53. Prosecutorial independence is fundamental to a constitutional democracy. The importance of this principle is best illustrated when those within government or who exercise power or have influence in the executive, themselves commit crimes. It has been proven time and again that a structure which gives the executive control over the prosecution decision-making process is not optimally calculated to deliver justice in such cases. The situation merely has to be stated to explain why this is so. 

54. The same constitutionally entrenched independence does not hold true for the police. The police are traditionally an arm of the executive that operates under political control. The Constitution does not contain guarantees regarding investigations that are equivalent to prosecuting without fear, favour or prejudice. On the contrary, section 207(2) of the Constitution stipulates that the National Commissioner of the police must exercise control over and manage the police service in accordance with national policing policy and the directions of the Cabinet member responsible for policing.

55. The executive functions of the police who operate under the directions, ultimately, of the Minister of Police, are traditionally and internationally so. There is no tradition that is legally or internationally recognized that the police should act independently.

56. Placing investigators under the aegis of the NPA, with all its constitutionally, legally, traditionally and internationally recognized functional independence, enables these investigators to enjoy the same independence as prosecutors in the NPA.

57. Although in theory the NPA has a degree of control over police investigations, in practice if there were a lack of cooperation in any particular investigation
 (particularly if this is the result of high level disapproval of the investigation or prosecution) there is little that the NPA could do to ensure that its instructions are carried out. The control is certainly far less effective than having an integrated investigation and prosecution team all under the auspices of the prosecuting authority. 

58. Complex commercial criminal cases, and particularly those involving corruption, inevitably tread upon powerful toes, whether the power is financial or political. In such cases, the independence of the prosecution, including that of its investigators, provides a bulwark against political or other powerful interference. Independent investigators remain part of the fabric that is best designed to maintain the rule of law and guard against corruption on high. There is no alternative other than placing such investigators within the prosecuting authority.

H.
THE NEED FOR AN OCFA STILL EXISTS

59. Most recent crime statistics reveal that crimes such as murder and robbery have shown marginal decreases. However, drug related offences, business robberies and commercial offences have shown dramatic or staggering increases. This is interpreted as reflecting an increase in particularly organised, sophisticated or complex crime.
60. It was to address specifically those types of crime that the DSO was established.
61. The need for an organised, sophisticated and multi-disciplinary crime fighting agency to quell the rising tide of crime is all the more clear today. A mere reading of crime statistics and their context demands that there be an organised crime fighting agency, which is comprehensively mandated and resourced as well as optimally staffed in respect of diverse skills and experience.

I.
CONCLUSION

62. For the aforesaid reasons, the Society submits that the optimal model for the investigation and prosecution of complex commercial crime and corruption is as follows:

62.1. an integrated, multi-disciplinary investigating team;

62.2. consisting of at least investigators and prosecutors; 

62.3. staffed by members of the same, independent authority;

62.4. who remain responsible for the investigation and prosecution, in an uninterrupted and seamless process from the inception of the investigation to the conclusion of any prosecutions;

62.5. in addition to support from whatever other disciplines are required for the case, such as forensic accountants, crime information analysts and other technical support personnel;

62.6. where the line of reporting and control in respect of all investigative and prosecutorial decisions remains within a single, independent authority; and

62.7. with effective oversight and high-level coordination with other government stakeholders in the fight against crime.

63. The Society does not wish to delve into the realm of the Legislative sphere of government. The Society can only advocate what has proven to be the best model of an organised crime fighting agency.

64. It has, however, been widely reported in the media (radio, television, newspapers, internet) and it cannot be pretended that the disbandment of the DSO and what is in truth a reversion to the traditional model (as contained in the South African Police Service Amendment Bill), is not politically motivated.

65. It seems that the Bills under discussion are borne of political expediency. The alleged objective that the New Integrated Criminal Justice System is an improvement on the State’s ability to combat crime is unconvincing and appears to be insincere.

66. In the light thereof the Society records that the decision to introduce the two Bills is not in the best interests of the administration of justice and asks that Parliament give the matter due consideration.

67. The Society will appreciate the opportunity to make oral submissions at the proposed Public Hearings. Should you afford us the opportunity, kindly advise the Chairperson, Adv A Rossouw thereof on 084-2947901 or ajrossouw@npa.gov.za.
Arno J Rossouw

CHAIRPERSON

�   Paragraphs 12-15


�   The Society is mindful of the remarks by the judges in the Khampepe and Hefer Commissions regarding the alleged leaking of information to the media on investigations of the DSO.


� 	See section 24(1)(c) and (4)(c), read with subsections (5) and (7), of the NPA Act





