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INSURANCE LAWS AMENDMENT BILL

VARIOUS ISSUES IN RESPECT OF SECTION 48A ONLY

ALL OTHER ASPECTS SO AMENDED, TRACKED ARE NOTED & ACCEPTED

The writer has drafted this memorandum so that various aspects of Section 48A can be considered by the Select Committee on Finance.    There are some real concerns in this regard.

Background:

The writer has an insurance and reinsurance underwriting background and has also been involved as a Consultant in the Short Term Insurance industry (and partly in the Long Term industry) since 1972 and has been instrumental in the setting up of around twenty insurance companies – Short and Long Term – in the Southern African region and since 1984, has also been involved in the formation of a number of Underwriting Management companies.   He also produced the first draft of the Namibian Short Term Insurance Act in 1989/1990 – more details are available if required, as to the writer’s involvement in the industry.

The Insurance Laws Amendment Bill (ILAB) is a worthy document, with the exception of two areas of concern and will have value in its promulgation.   

Comments:

Section 48 of the Short Term Insurance Act (Act 53 of 1998) (STIA) has since its promulgation, been a cause of concern as to clarity and understanding.   The recent Life Offices Association and The South African Insurance Association Commission of Enquiry into the conduct of credit insurance, made reference to the lack of clarity.   The amendments to the Act in the ILAB – now referred to as Section 48A – similarly do not sufficiently consider the manner and modus operandi of business conduct in the Short Term insurance industry as has been practiced over the past twenty five years.

One of the aspects which requires clarity is the definition and understanding of an Independent Intermediary.   This aspect will be addressed in this memorandum.   However, two inclusions have been suggested which are contrary to the manner in which the industry has conducted itself over the past years.    The writer feels that this is as a consequence of a lack of understanding of varying types of Independent Intermediaries.   It is suggested that the following changes be considered.

Proposal:

In order to avoid a more comprehensive redraft of Section 48A to give effect to the intentions of the Legislator without creating further confusion and detracting from the present acceptable manner of conduct in the industry, the following is recommended:

1. The Clause in 48A (2) (h) which reads as follows: prohibit that other person to delegate, assign or subcontract any of the functions referred to in paragraphs (a) to (e) to another person; be removed in its entirety and that further

2. Clause 48A (3) (a) which reads: A written agreement referred to in subsection (1) (a) may not authorize that other person to add an amount to any gross premium referred to in subsection (2) (c); also be removed. 
The reasons for the above suggestions may be understood once the balance of this memorandum has been considered.

Explanation:
1. There is a tendency in the present proposals of the ILAB to ‘lump together’ varying types of Intermediaries which act in the marketplace in a sound and acceptable fashion, as one type of entity effectively referring to such parties as having ‘a binding authority on behalf of an insurer’.
2. Generally speaking, there are a number of persons (including juristic persons) who could be categorized as Independent Intermediaries.   They are as follows:

2.1 An Insurance broker – as is generally understood, a person who acts on behalf of a policyholder and is the agent of the policyholder.

2.2 An Insurance broker with a binding authority – as per 2.1 above, but enabled by an insurance company to accept insurance policies automatically in terms of predetermined authorities.

2.3 An Administrator (issuing and administrating insurance policies on behalf of an insurance company in terms of predetermined authorities and at Terms and Conditions as set out by the respective insurer) generally referred to as a Policy Administrator.

2.4 An Administrator (handling, adjudicating and doing all things necessary on behalf of an insurer in respect of any claims received) referred to as a Claims Administrator.

2.5 An Underwriting Manager being a person who brings a comprehensive skill to bear in underwriting, accepting, administrating and adjudicating claims in their entirety on behalf of an insurer.

It is felt that these varying types of outsource activities handled by entities now to be managed by Section 48A, need to be seen in their particular niches.   It would be most preferable if the Insurance Act could separately demarcate these types of ‘Independent Intermediaries’ to give clearer effect to their functions and roles played in the market.

Where an insurer outsources certain administration functions by means of a broker’s binding authority, other administration activities as defined above and via an Underwriting Manager, the proposed Section 48 (5) (b) now clearly places the burden of responsibility and accountability regarding the settlement of claims – where applicable – upon the insurer.   This is a sound and correct approach and the Legislator has correctly encapsulated the need for an insurer to be bound by the actions of its agent.

Further rationale:

1. Insofar as the categories of persons in 2.1 through to 2.4 above are concerned, it is clear that the Act with the proposed amendments, is sound.   However certain proposals within Section 48A of the ILAB creates undue complications insofar as an Underwriting Manager is concerned.

2. It is irreconcilable for an insurer to outsource pure administration functions only to a broker or the particular two types of administrators for a fixed fee/consideration and for these outsourced parties to add further costs to a client by charging additionally.

3. Secondly, it is also irreconcilable for such outsourced activities to again be outsourced, as the functions, duties and expectations of the persons above are very clear.

4. Insofar as an Underwriting Manager is concerned, there is a different status and modus operandi where such a body acts on behalf of an insurer.   The Underwriting Manager must be seen as a very clear extension of the insurer and from a practical perspective, can be regarded – in terms of modus operandi – as a branch of the insurance company itself.

5. An insurer may, in certain instances, itself outsource certain activities which in the instance of the Underwriting Manager is also done in particular circumstances.

6. As an aside, in terms of Section 8 (5) of the STIA, an Independent Intermediary may charge additional remuneration subject always to it being disclosed expressly and separately to the policyholder by such Intermediary.    It is unclear what the Legislator intended in respect thereof but in practice, insurance brokers add a broker fee to the premiums.   This is clearly explained to a policyholder.  Furthermore, certain Underwriting Managers do likewise at present.   Insofar as the Underwriting Managers are concerned, these arrangements have been in place for the past twenty five years and in many instances, are part of the practice and conduct in the industry at large.  

7. The ILAB, in terms of the wording of Section 48, now suggests that an Underwriting Manager may in future not do so.   We regard such an approach as unfair, in particular as this has been market practice in a number of instances, over many years without any prejudice to a policyholder (in particular commercial clients).

8. Examples of such additional fees which are a function of the premium, are found in the:

· Heavy commercial insurance market (transport operators);

· Performance and construction guarantee insurance business (building contractors);

· Business asset insurance (commercial enterprises).

· Other instances may also abound.

In all these above instances, the applicable statutory disclosures have always been made.   The rationale for such additional fees arises as a consequence of other activities performed by the Underwriting Managers.   The proposed ILAB would create severe complications for a number of such Underwriting Managers.

9. Furthermore in many instances, insurance companies – via their particular outsourced Underwriting Managers only – are involved in further outsourcing activity which is now to be disallowed in terms of Section 48 (2) (h).   

Underwriting Managers who conduct the business of legal expenses insurance business, outsource a level of their activities to attorneys in South Africa, where the legal practitioners (many of them previously disadvantaged paralegals) are not in a position to act in the Courts of the land.   A large portion of their advice and legal involvement is provided in-house in the Underwriting Manager by these relevant persons, but separate arrangements have to be made in this business with attorneys as and when required.

Other Underwriting Managers who conduct health and accident business, also fulfil many of the functions themselves but other medical functions, assessments etc, are outsourced to medical practitioners or other relevant parties having this additional skill.   

In the two examples above, the Bill if promulgated in its present form, will make it extremely difficult for such Underwriting Managers to conduct their business efficiently within the realms of their mandates.

It is suggested that the rationale behind the introduction of these two particular clauses as referred to above, may well have been meant to have been practical in a different context.

10. The writer agrees that the insertion of the two clauses in regard to the entities in the insurance value chain referred to above in the Points 2.1 through to 2.4, these being:

· Insurance broker;

· An Insurance broker with a binding authority;

· A Policy Administrator;

· A Claims Administrator,

has substance, as  there should be no further outsourcing by these parties when none of them act in the wide ranging capacities of an Underwriting Manager on behalf of an insurer.   The position is very different insofar as it relates to the Underwriting Manager.

Conclusion:

1. It is suggested to remove Clauses (2) (h) and (3) (a) from Section 48 of the Insurance Laws Amendment Bill.

2. It is suggested that the nuances insofar as they affect Underwriting Managers are catered for in the proposed amended Regulations.   

3. It is suggested that, at some stage, clarity be provided as to the definition of an Independent Intermediary.

The writer humbly and respectfully prevails upon the Select Committee on Finance to carefully consider these matters for the common good and benefit of the appropriate members of the South African Underwriting Managers Association (SAUMA) – a representative body particularly constituted to cater for the exigencies and nature of operations of an Underwriting Manager.   

Annexures:

1. The Definition of an Underwriting Manager as per SAUMA’s Constitution.

2. Information in respect of Anslow Management Consultants (Pty) Ltd.

3. Curriculum Vitae of Mr Robert Lindsey Shaw (the writer).
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