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Sanef thanks the committee for providing the opportunity for it to make representations on this Act. We would like it to be recorded that we would like an opportunity to also make an oral submission on the Act when the public hearings are scheduled to take place.  
Representations on the proposed amendment to the Broadcast Act concerning the removal of the SABC board.

1 The SA National Editors’ Forum (Sanef) is a voluntary forum of editors, senior journalists and journalism trainers from all areas of the media industry in South Africa, whose primary aim is to promote the quality and ethics of journalism, to reflect the diversity of South Africa, and to champion freedom of expression. The institution has operated for more than 10 years and has frequently made representations to various bodies including the relevant portfolio committees in the National Assembly on issues relating to national legislation, the conduct of the media and of others including the authorities toward the media and on media freedom and freedom of expression. In upholding and maintaining freedom of expression and media freedom it is guided by the principle – which has frequently been stressed without qualification by judges of our courts and courts in other democracies -- that those freedoms are vital core values of democratic governance and a country that does not abide by them cannot claim to be a democracy. The key aspect of those values is the defining principle that the public has the right to know, to be informed of all relevant information about the conduct of the community and people in authority in the community and society at large and thus have the informed capacity to decide on their future and how the affairs of the country should be conducted. In short, the right to know serves the public interest.

2 Sanef thanks the committee for providing the opportunity for this written representation and looks forward to its representatives appearing before it to state our views on aspects of the procedures followed in appointing the governing board of the public service broadcaster, the SABC.

3 However, before dealing with the issues raised by the Portfolio Committee on Communications – the desirability or otherwise of certain proposed legislation -- Sanef wishes to draw to the attention of the committee and of parliament that the difficulties the political parties have encountered with the current board in its conduct of the affairs of the broadcaster, go beyond the question of devising means of removing board members or the board as a whole.  It is our strongly-held contention that the problem stems from the method of selecting and appointing the board. The process of selection is entirely political with the full engagement of all the parties in parliament with an outcome largely determined by the majority party.

4 This system loses sight of an important element of the role of the SABC. It is intended to be a public service broadcaster which broadly defined means an institution dedicated to act independently and to serve the public interest free of political influence.

5 Broadcasting, Voice and Accountability, an authoritative book published by The World Bank states: “It is generally accepted that public service broadcasting has a particular role to play in meeting public interest objectives and contributing to media pluralism, and that where broadcasting services are in public ownership they should be editorially independent of the state and the government of the day, managed in the public interest and accountable to the public they serve’’.

6 In the 2000 report of the World Radio and Television Council, Public Broadcasting: Why? How? The principles of the public service broadcasting are described as being “universality, diversity, independence and distinctiveness’’. In elaborating on this, it states: “It is independent of commercial pressures and political influence. This includes editorial independence, protections for freedom of expression, adequate, predictable and independent mechanisms of financing, and the independence of governing and the selection process for their boards and chief executives’’. 

7 It points out that the most important issues in determining the quality, diversity, independence, and distinctiveness of public service broadcasting are the legal framework in which the broadcaster operates, including the powers and duties set down in law; the governance arrangements, including the process for appointment of the governing board and the senior management staff, and the funding arrangements.

8 In dealing with governance, Broadcasting, Voice and Accountability states: “The public service broadcaster should be governed by an independent governing board with powers and duties set out in law and which include monitoring and ensuring compliance with public service duties and responsibilities, ensuring highest standards of probity and value for money, and providing formal accountability to the general public’’. It goes on to say that independence and accountability are usually achieved by an independent governing board whose members are appointed in a fair and transparent manner, with the involvement of civil society. The chief executive is responsible only to the board, rather than the government. This arrangement and the other duties performed by the board serve as a buffer between the management and the government.

9 In advising on membership of the governing board, Broadcasting, Voice and Accountability states: “The appointment process for the governing board should be fair, open, transparent, and set out in law. It should be designed to ensure the members have relevant expertise or experience and carry a diversity of interests and opinions representative of society as a whole. It should not be dominated by any particular political party or commercial interest, and the members appointed should serve in an individual capacity and exercise their functions in the public interest at all times’’.

10   “Public broadcasters should be governed by a board which is protected against

interference, particularly of a political or economic nature,” states the Declaration of Principles on Freedom of Expression in Africa, adopted by the African Union’s Commission on Human and People’s Rights.  Similarly, the Supreme Court of Ghana has noted: "[T]he state-owned media are national assets: they belong to the entire community, not to the abstraction known as the state; nor to the government in office, or to its party. If such national assets were to become the mouth-piece of any one or combination of the parties vying for power, democracy would be no more than a sham".

11   
In the Model Public Service Broadcasting Law by the respected NGO called ARTICLE 19, the author Toby Mendel writes: “a key issue for public service broadcasting is how to ensure independence and, in turn, how members of the governing board should be appointed. There are different models for this, the two key ones being a parliamentary appointments process with safeguards for independence and direct appointments or nominations by different sectors of civil society.”

12  
SANEF believes that recent South African experience should predispose us towards the direct appointments model (even if there is a hybrid). The country should lean in the direction of the sentiment of senior UNESCO official Wijayananda Jayaweera: “public service broadcasters must be directly accountable to the public” (our emphasis) (UNESCO: Public Broadcasting, a comparative legal survey). 

13  
SANEF believes that parliament should consider including on the board representatives appointed (and removed by) non-political and even non-statutory organisations (such as church bodies, the national association of vice-chancellors). Many countries – for instance Germany – include direct representatives from society in this kind of manner. 

14   
We strongly subscribe to the view that terms of office of all appointees should be staggered. Following the suggestion in “A Model Public Service Broadcasting Law” by ARTICLE 19, we propose that the law say that among the next group of appointees, the following kind of arrangement should prevail: “three (3) individuals shall be identified by lot whose initial term of office shall be just two (2) years and another three (3) individuals whose initial term of office shall be just four (4) years and, for these individuals, their first term shall count as a full term.”

15   
SANEF further notes that in terms of membership of the governing board, Broadcasting, Voice and Accountability, suggests that: “Governing board members should be appointed for a fixed term and protected from dismissal during this term unless they cease to meet explicit conditions of eligibility for office or fail to discharge their responsibilities as set out in law.  Rules of eligibility for membership of the board of governors should be clear and explicit to avoid incompatibility with the responsibilities of office. The diversity of the board should take account of the desirability of reflecting different regional and cultural backgrounds and achieving a fair balance of women and men. Certain groups should be precluded from membership:

· employees of the civil service or other branch of government;
· officeholders or employees of political parties;

· elected or appointed members of the government;

· elected or appointed members of the legislature;

· employees of, or those with financial interests in, broadcasting or communications; and

· those convicted, after due process in accordance with international accepted legal principles, of  violent crime or a crime of dishonesty unless a period (e.g. five years)  has passed since the sentence was discharged.

16 The presence of appropriate expertise on the governing board is useful, with knowledge of broadcasting, public service, management, and other relevant matters.

17 These views on the appointment of the governing board of the SABC broadly coincide with the proposals put forward by the Campaign for Independent Broadcasting (CIB) in 1993 after considerable research. Conferences were held in Doorn, Holland – ``Jabulani, Freedom of the Airwaves” in 1991, which was preceded by a fact-finding tour of broadcasters in Germany, and at the University of the Western Cape in 1993 -- ``Free, Fair and Open”. The ANC, in common with other political parties and nearly 40 NGOs, was a member of the CIB. Proposals for the selection and appointment of members of  the  SABC governing board were specifically agreed by the ANC which put them to the then National Party government. The NP, however, used a combination of delaying tactics, abrogation of agreements and heavy-handedness to change the procedures but the basic demand of the CIB and the ANC that the process be conducted by a civil body well out of the political arena remained.


18   The proposal agreed to by the ANC and others was to set up a seven-person panel of

eminent persons consisting of the co-chairpersons of Codesa (Convention for a Democratic South Africa) and others nominated by the political parties who would make the selection from nominations (more than 700) received from the public after public hearings. This panel’s composition was changed by then President F W de Klerk into a judicial panel of four judges, two magistrates and an advocate, eliminating the eminent persons process. 

19
After the ANC gained power in 1994, the party again changed the process to a parliamentary one where public participation ended with its making nominations. The selection process became the responsibility of the parliamentary Portfolio Committee on Communications, effectively introducing majority party political control over the procedure which Sanef regards as contrary to the spirit of the Broadcasting Act and its emphasis on independence, freedom from political control, openness and transparency. It is also contrary to the principles underlying public service broadcasting in most democratic countries and certainly the principles contained in  Broadcasting, Voice and Accountability and Public Broadcasting: Why? How? 

20    
Sanef notes the proposal by Communications Minister Ivy Matsepe-Casaburri that Members of Parliament should possibly be prevented from having any direct role in board appointments. This proposal if taken forward should include exclusion of officials from her department as well.

21      
In light of the foregoing Sanef states that it is its belief which is supported by many of the statements made above that a public service broadcaster should be accountable to the public and that it should be removed as far as possible from political party influences or those of the government and the administration. Accountability to the public, independence, freedom of operation, openness and transparency and the highest standards of media freedom and professionalism should be the watchwords of the SABC.

22
While proposing that the system of board appointments be removed from the political parties in parliament, Sanef is aware that the problem of the current unsatisfactory politically appointed board  remains. It makes the point that the problem has arisen because of the political appointment process and argues that that itself should be sufficient grounds for changing the system to a civil society process. The current situation is clear confirmation that the political appointment process is a recipe for ongoing conflict when dealing with a public service broadcaster. 

23
 In dealing with the proposal that legislation be introduced to enable individual members of the present board and the board as a whole be removed by the National Assembly, Sanef is concerned that legislation with a range of unintended consequences is being introduced to deal with a singular, perhaps once-off, situation. Using legislation in that way is bad in principle but also highly undesirable in Constitutional terms where fairness, reasonableness and justice are paramount features and also that where laws are enacted they should be of general application.

24     
If parliament assumes the power to dismiss the board as an entity it runs the danger of punishing board members who have acted properly and in accordance with their conscience and are guilty of no misdemeanour. It is noted that the clause refers to the board as a whole with no concessions made to those who conducted themselves within the rules being excluded. This could lead to court actions from aggrieved board members over wrongful dismissal. There will also be the likelihood of confusion.

25  
In addition, as far as long terms consequences are concerned, such legislation will be intimidatory of succeeding board members, subjecting them to the fear of being dismissed by a parliamentary vote where no sound argument may have been advanced. We believe it will constitute improper political or parliamentary influence on their incumbency of the board, an unacceptable situation opposed to the concept that the public service broadcaster must not be subject to political influence.

26   
In addition to the important submission in Clause 19, Sanef is concerned that the wording of the proposed legislation is vague and broad.  In 15 (a) it is proposed that a board member may be recommended for dismissal for not carrying out duties efficiently after due inquiry.  This wording raises questions about the assessment of ``efficiency”; what is the yardstick for judging efficiency and who decides the board member is inefficient? Also, what constitutes due inquiry. Should not these details be spelled out so that a board member so accused would be aware of the possible misdemeanour and what defences are required before a ``due inquiry”. 

27     
The wording of 15 (b) is draconian in demanding the removal of a board member after due inquiry by a parliamentary committee - the circumstances of which are not outlined - and with the term “efficiently” again posing unanswered questions. There is also the conflict between the reference in 15 (b) that the appointing body ``must remove’’ and the reference in 15 (A) to the committee making a recommendation that the board member be removed.

28     
In regard to proposal 2 that the President’s powers are increased, Sanef repeats the arguments presented in clauses 24, 25 and 26, pointing out that the President would be laying himself open to being associated with unfair action against board members on similar grounds as those outlined. The intimidatory aspects of the President having the draconian power to dismiss a board member after proceedings against that member have begun in parliament but before there has been a resolution of the issue involving the board member should not be overlooked.

        29      Thus Sanef believes the wording of the draft legislation should be scrapped.
30       Sanef suggests another course of action which it believes could meet the current     

       problem and not set unfortunate precedents.

        31       A major complaint about the current board is that the process of selecting it was tainted

       by political interference which was suggested at the time but not proved. Now,
       however, there are sufficient witnesses in the ANC caucus to prove that there was
       indeed political interference by the Presidency. In light of that Sanef proposes that
                   parliamentary procedures be invoked to declare the selection of the board null and void

       on the grounds that there was political interference which is contrary to the spirit, if not

       the letter, of the Broadcasting Act.

        32       If this is not feasible, perhaps the Communications Committee which conducted the

hearings could now come forward and say that they are now aware that there was political interference which renders the election of the board to be based on improper procedures and thus declare the selection of the board as null and void.

33       It may be necessary for a Bill to be introduced to parliament requesting parliament  to
           declare the appointments null and void on the grounds stated in Items 25 and/or 26.  

    This would then be a once-off action without the dangerous consequences cited above.

34 Sanef is not conversant with all the instruments that parliament has to deal with irregularity but believes parliamentary law advisers would be able to draw up a proposal for action against the board, or certain members of the board, on the grounds of political interference.

         35       Finally, Sanef requests that the Communications Committee call a conference of

     interested parties to devise a new system of selection and appointment of SABC 
 board members by a civil society approach which will remove or dilute the involvement of parliament so as to reduce substantially the capacity of politicians to interfere or influence the choices. It suggests that the original proposals put forward by the CIB in 1993 
be a starting point for the discussions and that there be three stages in the process - the setting up of an eminent persons group, nominations from the public and public hearings.

36    In addition, Sanef believes that the debacle at the SABC involving the board and

some senior SABC officials suggests that South Africa should investigate the desirability of setting up in South Africa another Chapter Nine institution dealing with government appointments to government institutions and parastatal organisations to ensure that the incumbents are independent of political influence and can remain so, that  they have the appropriate qualifications and can conduct operations fairly and in the public interest. This body could be modelled on Britain's Office of the Commissioner of Public Appointments which acts to achieve those objectioves. Such a structure would militate against the deployment by political parties of members to important offices in the civil service and in parastatal bodies.
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