Response by the Department of Labour

LABOUR RELATIONS ACT AMENDMENT BILL

Private Member's Bill

Introduction

Mr. Mark Lowe of the Democratic Alliance submitted proposals on 14 June 2008, which seeks to amend the Labour Relations Act, 1995 (Act 66 of 1995). The proposed amendment include amending section 67 under chapter 5 by including a new subsection 9 which state: A union I or a federation of trade unions may, jointly and severally, be held civility liable for any damage or loss that maybe incurred by a member of the public, or by private - or public bodies, where the damager or loss results directly from the activities of a member or members of the union and I or federation of trade unions in the participation. Contemplation or furthermore of a protected strike supported the union and I or federation of trade unions was formally a party to and

That section 68 under Chapter IV be amended by the insertion of the following after subsection (5): A union / or a federation of trade union may, jointly and severally, be held civilly liable for any damage or loss that may be incurred by a member of the public, or by private - or public bodies, where the damage or loss results directly from the activities of a member or members of that union and / or federation of trade unions in the participation, contemplation or furtherance of an unprotected strike supported the union and I or federation of trade unions was formally a party to.

Legal process involved in amending any Labour legislation

· Any proposed amendments to Labour legislation have to be submitted to the National Economic Development and Labour Advisory Council (NEDLAC) prior to their being submitted to Parliament (NEDLAC Act 35 of 1994, section 5 (1) (c)).
Response

The principle of freedom of association as articulated by the ILO is that there should be no special sanctions in respect of conduct associated with strikes. Strikes should not be targeted. There should be no sanctions other than those that exist in respect of other forms of collective activity - such as public protests and marches. In other words there should not be one set of rules for trade unions and another for other bodies that call protests and marches.

The principle of freedom of association as articulated by the ILO calls for proportionate sanctions for unlawful conduct. The sanctions should not be such as to lead to the dissolution of the trade union. A strict liability regime would have the effect of making the unions liable for all unlawful conduct even in circumstances when they have done all that is reasonable to prevent such conduct. The chilling effect of such a liability regime would trench on both South Africa's public international law obligations and the constitutional rights to protest and strike.

This shows that the courts have placed liability on trade unions when their members have engaged in unlawful conduct during strikes. In instances where there was a manifestation of criminal activities and/or unlawful conduct, as required by their constitutional imperative to protect property and lives the South African Police Services has acted where criminal activities were perpetrated under the disguise of industrial actions

It is evident from the amendment that its promoters do not understand the existing law. Whether protected or unprotected, the immunity provided in section 67 does not extend to criminal activity. Subsection 8 states: 'The provisions of subsections (2) and (6) do not apply to any act in contemplation or in furtherance of a strike or a lock-out, if that act is an offence.'

The jurisprudence indicates that where trade unions have failed to comply with the court interdict on the unlawful conduct of their members, the employer party had approached the courts to seek relief. In the case of Security Services Employers' Organization & Others V SA Transport & Allied Workers Union & Others (2007) 28 ILJ 1134 (LC), the court ordered the trade union to pay the amount of R500 000 for contempt of the terms of the court order. Furthermore, the Court sentenced to imprisonment union officials for a period of six months.

Both sentences were suspended for five years provided that the trade union, were not found guilt of the same offense.

Moreover, the courts have in other common law jurisdictions held trade unions liable for the unlawful conduct of their members in collective action. Although there has been unlawful conduct associated with strikes and protests in the last few years, no one has sued trade unions for that conduct. Until our common law has been shown wanting in this respect, it is unnecessary to have an amendment that imposes strict liability.

The Department of Labour is opposed to this Bill.
