PAGE  

[image: image1.wmf] 

ah
	SUBJECT
	NPA'S COMMENT ON PROCESS AND PROPOSED LEGISLATION GIVING EFFECT TO RELOCATION OF DIRECTORATE OF SPECIAL OPERATIONS:

GENERAL SUBMISSIONS

	TO
	PORTFOLIO COMMITTEES ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT AND SAFETY AND SECUIRTY

	FROM
	ADV MJ MPSHE

ACTING NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

31 JULY 2008




A: INTRODUCTION

1. PURPOSE OF MEMORANDUM

1.1 The South African Police Service Amendment Bill (B30 of 2008) (“SAPS Bill”) and the National Prosecuting Authority Bill (B23 of 2008) (“NPA Bill”), were introduced in Parliament and published for comment. For sake of convenience, we will refer to the Bills collectively as “the Bills”.
1.2 The purpose of this memorandum is to submit the comments of the National Prosecuting Authority (NPA) to the Portfolio Committees on Safety and Security and Justice and Constitutional Development.
1.3 This submission will deal primarily with issues of principle underlying the Bills. Annexure A to this submission deals with the detailed comments on the Bills.
1.4 The NPA would appreciate the opportunity to also make an oral submission to the Portfolio Committees.

2. POSITION OF NPA
2.1 At the outset the NPA wishes to emphasise that it supports any efforts aimed at making the criminal justice system more effective and enhancing its credibility.
2.2 Furthermore, the NPA respects the fact that it is the prerogative of Government to make policy regarding the proposed relocation of the Directorate of Special Operations (DSO) and the formation of a new Directorate for Priority Crime Investigation within the South African Police Service (the new Directorate). The NPA is fully committed to ensure that any policy that is adopted is implemented as successfully as possible.
2.3 The NPA believes that it is vital that it contributes to the discussion as to the best policy to be adopted and wishes to make the contribution below in a positive spirit of ensuring that the best possible solution is achieved in the interests of the country.
3. KEY POLICY CONSIDERATIONS UNDERLYING NPA’S SUBMISSION
3.1 The NPA believes that in considering a new Directorate, effect should be given to the following broad policy considerations.
3.2 It should make the criminal justice system more effective and help to build its credibility.

3.3 It should build on the integrated and multi-disciplinary method of work that has been developed in the DSO and in the SAPS/NPA collaborations in organised and commercial crime and be more effective in the fight against organised crime than the DSO.

3.4 It should add significant new powers to the new Directorate that will make it more effective in the fight against crime – using the UK example of adding a range of further powers to make the fight against organised crime more effective, such as tax, customs, home affairs, asset recovery and Financial Intelligence Centre related powers.
3.5 It must bring together the DSO and key units in SAPS and other bodies to form a body with significantly larger capacity.

3.6 It should ensure effective better cooperation between the relevant law enforcement agencies and stakeholders.

3.7 It must ensure that the weaknesses in the present DSO and other models are dealt with effectively.
3.8 It must ensure a mandate and process which will be constitutionally sound.

3.9 It should cater effectively for labour relations and transitional issues in a way that is immune to credible legal challenges that may be brought which may delay the process significantly.
3.10 It should have a management model that represents the range of interests represented in the new Directorate that can deal with the challenges of combining staff from different organisations.
4. ADDITIONAL CONSIDERATIONS UNDERLYING NPA’S SUBMISSION
4.1 It is important to ensure that the institutional and human capacity built up in the DSO is not lost.

4.2 It is also important to ensure that there is no consequential damage to major organised crime and corporate corruption cases currently being investigated or prosecuted by the DSO.

B: POLICY OF GOVERNMENT REGARDING NEW DIRECTORATE
5. NEED FOR A PROPER POLICY DEVELOPMENT PROCESS
5.1 The NPA believes that it is vital that any new policy proposal be based on a proper policy development process. This should include a clear analysis and understanding of the nature of the problems in the criminal justice system in South Africa. In the context of the fight against crime, it is vital to understand and agree on what the new policy is required to achieve before a new proposal is designed.
5.2 Firstly, it requires a proper threat analysis of the crime situation in South Africa, and more particularly, the threat posed by the three categories of crime concerned presently falling within the mandate of the DSO, namely, serious organised crime, serious and complicated economic crime and corruption. This includes offences in terms of the Prevention of Organised Crime Act (POCA), such as money laundering and racketeering. The DSO recently conducted an analysis that is focused mainly on organised crime. This analysis is attached as Annexure B. Clearly, such an analysis needs to be much broader and must include the perspective of other role-players in law enforcement.

5.3 Secondly, it requires an analysis of what has worked effectively in combating crime falling within the three categories, as well as the weaknesses in the present dispensation. The NPA has prepared an analysis (Annexure C) of lessons learnt from the NPA and DSO’s experience. The NPA, however, believes that such analysis also needs to be much broader so as to include the perspective of other role players in law enforcement.

5.4 Only once such an understanding has been developed and agreed upon, is it possible to start the process of designing what would be an improved policy and strategies and to validate them against the above analyses.

5.5 Thus, the NPA makes the submission below with the reservation that it is provisional and should be revised in the light of a proper process as set out above.

6. POLICY GUIDELINES SET OUT BY GOVERNMENT

6.1 Since there is no single document setting out and explaining the underlying policy, principles and reasoning upon which the Bills are based, the NPA has attempted to summarise the various statements that have been made, and to draw out the policy considerations, principles and reasoning behind the Bills in Annexure D.

6.2 Given the principles derived from Annexure D and particularly the President’s reply in his State of the Nation address, it is apparent that the President’s intention and policy instructions involved a far more sophisticated replacement strategy to combat crime falling within the three categories of crime concerned, than the strategy reflected in the Bills.
6.3 The NPA is of the view that the Bills fall short of complying with these policy guidelines and decisions. In this regard the following must be pointed out:

6.3.1 The President stated, in particular, that the integrated methodology should be retained. More particularly, the President clearly stated that the new Unit will continue to be guided and assisted by the skills of the prosecutors and the intelligence service and that the "continued involvement of the prosecuting authority will ensure that the operations of the specialised unit are both prosecution and intelligence driven". The NPA is of the view that an integrated methodology represents best practice, but the Bills do not provide for this.
6.3.2 According to policy statements an amalgamated component from the SAPS and the DSO, as well as "the National Intelligence Agency, the National Communications Centre, the Financial Intelligence Centre, the SA Secret Service, and Customs", should be involved in the new Unit. The Bills does not provide for this.

6.3.3 Policy statements indicated that the powers of the Ministerial Coordinating Committee (MCC) should be amended to ensure coordination across many departments and stakeholders, namely, the SAPS, NPA (the Asset Forfeiture Unit and the Prosecutions Service), the Financial Intelligence Centre and the other intelligence agencies, Customs, Home Affairs, and other state entities. Although such a provision was reflected in the first draft of the General Law Amendment Bill (now the SAPS Bill), the provisions regarding the MCC were omitted in the current Bills.

6.3.4 Finally it needs to be pointed out that the President in his reply in his State of the Nation address never stated that any new unit was necessarily to reside within the SAPS. Indeed, the sophistication of the President’s policy instructions may render this an impractical, if not legally impossible, achievement.
6.4 As can be seen from the above, there is a large measure of correspondence between the policy considerations outlined by Government, and the NPA proposals for guiding principles set out from paragraph 8 onwards.
7. CONSULTATION PROCESS WITHIN GOVERNMENT
7.1 Neither the NPA nor the DSO played any part in the production of the original drafts of the Bills. The NPA became involved at a very late stage and it was only after the NPA raised its concerns with the Minister that the NPA was invited to provide input on the drafts that had been produced.
7.2 Furthermore, the consultation process which started in mid-March 2008, although constructive in some respects, did not provide the NPA with sufficient opportunity to debate the issues and to put forward constructive proposals.
7.3 Since these discussions were subject to strict confidentiality requirements, it also did not permit the NPA to engage in a proper consultation process with its affected employees. This issue is addressed more fully in our detailed comments in Annexure A.
7.4 The NPA attended four meetings of the Inter-departmental Task Team where the Bills were discussed. In respect of some issues these deliberations were constructive and consensus was reached on a number of issues. However, as indicated in the discussion on guiding principles below, many of these agreements are not captured in the Bills.
7.5 The NPA is of the view that the consultation process that was followed in preparing the Bills was less than satisfactory and did not allow for a proper discussion and consideration of the many complex issues involved in creating a new and effective Directorate.
7.6 Subsequent to the preparation of the initial draft Bills, the NPA has not been consulted about the final version or received any information regarding the proposed implementation of the Bills. Although this is not strictly required until the Bills are finalised in Parliament, it means that the NPA has no clarity regarding what is envisaged by certain provisions or on what is being proposed regarding their practical implications.
C: PRINCIPLES THAT SHOULD GUIDE DESIGN OF A NEW DIRECTORATE

8. The NPA has attempted to distil from its own experience and analysis the following principles that it believes should underpin the discussion of a new Directorate.
9. ORIGINS AND DEVELOPMENT OF AN INTEGRATED METHODOLOGY
9.1 It is vital to have a proper understanding of the integrated methodology employed by the DSO and its origins to appreciate the contribution that it has made to fighting crime in South Africa.

9.2 The methodology was introduced by the creation of the Office for Serious Economic Offences (OSEO) in 1992. This was based on the experience of international jurisdictions, in particular on the Serious Fraud Office in Britain and in several other Commonwealth countries, in dealing more effectively with complex commercial crime (see Annexure C for more details).
9.3 On the formation of the NPA in 1998, OSEO was incorporated into the NPA as the Investigating Directorate for Serious Economic Offences. Given the success of the OSEO model, the NPA Act also made provision for the proclamation of further Investigating Directorates to be established and the model was further developed through the Investigating Directorates for Organised Crime (IDOCs). It was strengthened and refined to improve the professional competence with which more serious and complex commercial, corporate and financial cases were investigated and prosecuted.
9.4 The dramatic successes of the IDOCs set up to deal with urban terrorism in the Western Cape and political violence in KwaZulu-Natal, as well as the improvement in professional performance, resulted in the integrated methodology being formalised, refined and expanded in the DSO in 2000.
9.5 Because these categories of crime have evolved into global and trans-national phenomena, it is inconceivable that such forms of crime can be fought effectively without building and maintaining sound international relations and cooperation. The DSO necessarily had to build up considerable goodwill and working relations with its international partners and has over the years obtained a large measure of recognition and institutional endorsement from many developed and developing countries, governments, individuals and other bodies.

9.6 In the USA, the obvious main organisation applying this methodology is the FBI. In the history of the FBI, as set out in its website, it is very interesting to note that it was in 1908 that for the first time a corps of special (investigative) agents falling directly under the Department of Justice was created. The corps had neither a name nor an officially designated leader other than the Attorney-General. The former detectives and Secret Service men that made up this corps were the forerunners of the FBI. In a general sense, the creation of the DSO in 2001, which for the first time placed a corps of investigators with some police officer powers and with additional special powers of investigation directly under the control of the National Director and his prosecution staff, was South Africa's more modern and more sophisticated equivalent of what occurred in the USA in 1908.
9.7 Over the last 97 years, the FBI has grown into a massive organisation with considerable specialisation in functions having taken place within the FBI itself. The FBI also now has its own very sophisticated training division. The point, however, is that the FBI remains the responsibility of the Department of Justice as does the federal prosecution service. Thus, one may say that when it comes to the investigation of crime of a federal and international and organised character, it is investigated and prosecuted by investigators and prosecutors who belong to a single government department, and more significantly, it is the department that exercises control over federal prosecutions.
9.8 Thus, in the USA a precedent has been set of investigators and prosecutors operating together in a single department, such department being responsible for criminal prosecutions. The organisational strategy that was adopted with the formation of the DSO is therefore not an unprecedented novelty.
9.9 Other countries, in which prosecutors and investigators are employed in the same structure, include the UK, New Zealand, India and Ghana.
9.10 Furthermore, since the formation of the DSO, at least 15 countries in Africa, three in Europe, three in Asia and two in the Americas have asked for advice from the DSO and are considering how to emulate the DSO’s operating model in relation to one or more of the crime categories falling within the DSO mandate.
10. IMPORTANCE OF AN INTEGRATED METHODOLOGY

10.1 The close working together of investigators and prosecutors on all aspects of the investigation from an early stage has played a vital role in improving the capacity of the State to deal with serious organised crime and sophisticated economic crime over the past 15 years.

10.2 The value added by prosecutors working closely together with investigators on the case from very early on includes the following:

a) In most serious cases, the criminal trial has become a trial of the investigation rather than of the accused. Thus, the close cooperation is vital to ensure the legality of all stages of the investigation, e.g.: intelligence operations, application for and execution of undercover operations, application for and execution of warrants, interviews of witnesses and suspects, use of powers to question under oath, etc.

b) Most importantly, it ensures that challenges to the legality of the investigation can be litigated most effectively when required.

c) Guiding the investigation to ensure that evidence gathering is very focussed on the eventual charges to be brought, i.e. to prevent time wasted by collecting large amounts of irrelevant evidence and preventing delays caused by not collecting the correct evidence.

d) It helps with earlier and better informed decisions on plea bargains and on which accused to use as state witnesses.

e) Prosecutors can take much speedier decisions on whether to prosecute and on what charges when they already know the evidence in the case properly. Otherwise, lengthy delays of as much as several years can be caused by the need for the prosecutors to familiarise themselves with a very complex case and then requesting further information or evidence.

10.3 A more detailed rationale for the adoption of the integrated methodology by OSEO is attached as Annexure E.

10.4 For reasons set out above, it is vital for the success of the model that prosecutors form as integral a part of the new Directorate as possible. This will be very difficult to achieve in the present model.

10.5 The Bills fail to mention and advance any specific, definite and particular investigation and prosecution strategy as to how this will be achieved in dealing with the three crime categories concerned. Should the Bills be passed in their present form, it will leave South Africa without any clear-cut investigation and prosecution strategy as regards these crime categories. This in turn may even be inconsistent with some of the international obligations and undertakings assumed by South Africa.
10.6 In the Inter-departmental Task Team, it was agreed that the current methodology must be retained, at least in as far as it relates to prosecutorial involvement, as well as that prosecutorial guidelines would regulate such involvement. The agreement relating to the prosecutors’ involvement is neither reflected in the Bill, nor in the SAPS proposed structure.
10.7 As indicated, no convincing rationale has been advanced why this methodology must be abandoned in relation to the investigation and prosecution of such crime, especially considering the significant successes that have resulted from the application of this methodology in South Africa and other countries.

10.8 Thus, it is submitted that it is vital to retain the integrated methodology applied by the DSO irrespective of the model that is adopted.

10.9 It is important to note that the Bills weaken even the pre-existing provisions in section 24 of the NPA Act that deals with the relationship between prosecutors and the police. In the NPA Bill, the powers and rights of Directors of Public Prosecutions as contained in section 24 of the NPA Act, namely, to supervise, direct, co-ordinate and guide investigations, have not been extended to bind the head of the new Directorate, investigators thereof or investigations conducted by the new Directorate.
11. INTEGRATED MANAGEMENT AND MULTI-DISCIPLINARY TEAMS
11.1 To build an environment in which truly integrated multi-disciplinary investigations take place, it is vital that the different components in the new Directorate must have a real say in its strategy, direction, management and day-to-day operations. If not, the concerns of one component tend to dominate to the detriment of others.
11.2 It is also vital that each professional stream is structured properly with clear lines of professional accountability and responsibility for developing and increasing the level of professional skill of members.
11.3 This is also important in resolving the inevitable disagreements that tend to arise when different professionals work together and their professional expertise may not always be appreciated by others.
11.4 For effective coordination with other bodies, it is also important that they have counterparts at a senior level within each of the professional streams.
12. MANDATE
12.1 The NPA believes that it is vital for the success of the new Directorate that its mandate must be focussed and that it must not be swamped with work that can be dealt with effectively by normal investigations and prosecutions.

12.2 In the Inter-departmental Task Team it was agreed that the mandate of the new Directorate should include serious organised crime, serious and complicated economic crime and corruption.
12.3 This agreement is not clearly reflected in section 16 of the SAPS Act which constitutes the investigative mandate of the proposed new Directorate. The mandate in section 16 tends to place a decided emphasis on organised crime.
13. A COMPACT BODY WITH A FOCUSED TOP MANAGEMENT
13.1 An important benefit of a focused and relatively compact organisation is that the entire top management can focus on the core business and that there are relatively short lines of command to the top.
13.2 It enables more flexibility and a quicker response to changes in crime threats.
13.3 It also enables quicker decision-making on the many difficult issues that arise in complex investigations, especially to ensure a quick and effective response to the high-level litigation that takes place.
13.4 In any large police or investigative body, the main focus of management will (and indeed should) be on the most pressing issues facing the country, such as crime prevention, dealing more effectively with serious violent crime, etc. In any environment where management is faced with serious immediate priorities, it is likely that the longer-term projects and initiatives, which are required to deal effectively with complex crime, tend not to receive the priority attention that they deserve, because the results are longer term and there are few immediate benefits.
14. ATTRACTION OF HIGHLY SKILLED PROFESSIONALS AND HIGH QUALITY GRADUATES
14.1 A vital success factor in building a long-term capacity that can make a real difference is a significant increase in the level of competence and professionalism.
14.2 This requires not only increases in the level of skill, but also a significant transformation in organisational culture towards greater professionalism.
14.3 It is vital to build it as a truly professional body that can attract and retain professionals with high-level skills. This requires, among other things—
a) competitive salaries and performance reward systems that can adapt relatively quickly to changing circumstances;
b) specially designed and accelerated career-paths; and
c) an attractive and professional corporate image.
14.4 To increase the pool of high-level investigative skills, especially to improve employment equity, it is vital to--
a) be able to attract high-level graduates; and
b) develop a focused and fast-track training program.
14.5 These measures are unlikely to work well in a large government institution and, if they are implemented, are likely to cause much labour relations issues amongst other employees.
15. A VERY HIGH LEVEL OF INTERNAL INTEGRITY
15.1 Stringent and effective internal integrity vetting is more easily developed and applied in a smaller Directorate. The requirements can also be set at a much higher level than in existing bodies.

15.2 It also makes it easier to keep undesirable elements out of the new Directorate and to deal with leaks of information.

16. IMPORTANCE OF BETTER INTEGRATED INTELLIGENCE CAPACITY
16.1 A vital success factor in the fight against organised crime is an effective and integrated approach between intelligence and investigations, in particular relating to crime intelligence.

16.2 The lack of clarity regarding the boundaries between pure intelligence and crime intelligence may be seen as a weakness in the present model of the DSO and it is vital that this area should be clarified in the new Directorate.

16.3 Integrated cooperation between crime intelligence and investigations is also an issue in SAPS where there is also not a full integration between the two functions.

16.4 The Bills do not contain any concrete measures to improve the situation.
17. HIGH-LEVEL AND EFFECTIVE CORPORATE SUPPORT
17.1 High level and effective corporate support is a vital enabler for excellent performance and proper sourcing. Too often investigators spend a disproportionate amount of time trying to resolve administrative and logistical issues that should have been dealt with by support staff.
17.2 This is easier to achieve in a small, relatively coherent body
18. A SIGNIFICANT MEASURE OF OPERATIONAL INDEPENDENCE
18.1 Given the sensitivity of some of the investigations that may be conducted, it is important that the new Directorate has a significant measure of independence from other parts of law enforcement, as well as an appropriate and separate oversight body to ensure that allegations of interference or manipulation can be dealt with effectively.
19. ESTABLISHMENT OF BOARD OF DIRECTORS TO IMPROVE OVERSIGHT AND COOPERATION
19.1 In the Inter-departmental Task Team agreement was reached on the establishment of a Board of Directors that would give practical expression to the necessary cooperative entity and strategy that would be required in order to employ the current methodology in relation to the three crime categories concerned. It would also serve to ensure a balance between accountability and operational independence.
19.2 There was partial agreement on the composition of the Board. It was agreed that the National Commissioner of SAPS and National Director of Public Prosecutions should be ex officio members of the Board. However, no agreement could be reached on the NPA proposal that—
a) representatives of the Department of Finance and the National Intelligence Agency should also be ex officio members of the Board;

b) the Chairperson of the Board should be a retired Judge;

c) the other members of the Board should be appointed by the President, after consultation with the MCC.

19.3 It was further agreed that the Board shall—

a) define the parameters within which the new Directorate will function;

b) play a key role in promoting cooperation between the different entities that should be involved in the fight against the three crime categories concerned; and

c) have oversight over the investigations and day-to-day business of the new Directorate.
19.4 In spite of the above full and partial agreements, the SAPS Bill does not reflect any provision relating to the establishment of such a Board and/or an associated cooperative entity.

20. A MINISTERIAL COORDINATING COMMITTEE (MCC)

20.1 In the Inter-departmental Task Team agreement was reached on the existence of the MCC and that it should meet 2 to 3 times a year. It was also agreed that the MCC would be responsible for providing political oversight, to promote cooperation and to determine guidelines for which cases should be included in the new Directorate’s mandate. However, the SAPS Bill does not reflect this agreement.
20.2 The NPA further proposed a provision that would facilitate the inclusion of other priority crimes to be identified by the Board, in consultation with the MCC.
21. REFERRAL OF CASES

21.1 In the Inter-departmental Task Team agreement was reached on a hybrid system, which would include both referrals and sourcing of own work. It was recognised that both mechanisms needed to be refined and that specific guidelines would still be required from the MCC.
21.2 This agreement is not reflected in the SAPS Bill.

D: SECONDARY PRINCIPLES

22. RETENTION OF CAPACITY
22.1 There is already a severe skills shortage in the State to deal with cases in the three crime categories concerned and Government has made it clear that it is a high priority to retain the skilled capacity required to deal with complex matters, especially in corporate corruption cases where the State is very vulnerable to competition from the private sector.
22.2 There are some fears about victimisation for those investigators in the DSO who were previously employed by the SAPS, mainly as a result of information that has been communicated to them by former colleagues (both friendly and unfriendly) who are still in the SAPS. This is aggravated by the lack of formal information.
22.3 Many of newer existing investigative members of the DSO, who were not previously in the SAPS, joined the DSO for specific professional and other reasons. Present indications are that it is unlikely that the majority of them will be persuaded to join the SAPS, because of a lack of career-pathing and other issues.

22.4 Similarly, there are concerns amongst the SAPS members about joining a new Directorate that will be dominated by DSO managers, staff and/or culture and that it will not provide a conducive environment.

22.5 The NPA is committed to do its utmost to retain the DSO capacity in the State, but it is clear that special measures will be required to ensure the retention of capacity.

22.6 It is probable that the form of the new Directorate will have a major impact on the ability of the State to retain skills, but that at the very least, a blend of management from the SAPS, DSO and other bodies will be the best way to manage the above concerns.

23. EQUAL WORKING CONDITIONS
23.1 From the experience of the NPA, it is clear that improved salaries and other conditions of service is a vital success factor for an effective, multi-disciplinary and professional investigative body.

23.2 It has been important in enabling the State to compete effectively with the private sector to retain skills in the State.

23.3 A major issue of concern is that the members of a new Directorate should receive the same remuneration for the same work. To pay employees differently for doing the same work would be a formula for division and discontent.

23.4 Even to have a separate institution within the SAPS will not avoid many of the pitfalls that will come with having investigators doing roughly the same work, but with different conditions of service.

24. SECONDMENTS ARE NOT EFFECTIVE AS A LONG TERM SOLUTION
24.1 If the new Directorate does not employ directly professionals from different disciplines, secondments from different Departments is a possible alternative to ensure a relatively integrated methodology for the new Directorate.
24.2 However, experience has indicated that secondments are beset with problems and are not an effective long-term solution.

a) Proper career-paths, performance management and skills development have proved to be a serious challenge for seconded personnel, because they tend to be seriously disadvantaged at their home organisation where their supervisors or managers are not aware of the quality and quantity of work being done.

b) Seconded personnel are often rotated out of the institution just when they have developed the necessary skills and thus there is often not a longer term investment in capacity building.

c) Secondments imply different lines of command that slow down decision-making and make it difficult to resolve even relatively small operational problems about which disagreements may arise.

25. PREVENTING DAMAGE TO EXISTING CASES AND UPHOLDING THE RULE OF LAW
25.1 It is vital that the formation of a new Directorate should be done in a manner that will ensure that the rule of law is upheld and that existing cases are not prejudiced.
25.2 A high-level operational audit of the DSO’s work was recently performed. The purpose was to record current investigations and prosecutions, to take stock of current projects and to evaluate the necessary timelines involved in the completion of this workload.
25.3 The possible impact is illustrated by the Fidentia-case. Should it collapse for any reason, it will have a massive impact on approximately 73 000 victims who are mainly poor and working class.
25.4 In such complex cases, a huge amount of knowledge resides with the investigators and prosecutors and that often means that the case cannot be pursued, because it is simply not possible for new staff starting afresh to get to grips with the volume and complexity. Even where a team is involved, it is often not possible to cope with the loss of the lead investigator or prosecutor.
25.5 It is estimated that in 65% of the DSO’s cases, it is necessary to preserve the current team structure and prosecuting strategy, until at least such time as the prosecution has reached an advanced stage in court.

25.6 The best way to preserve and protect the integrity of the DSO’s current case load, is to ensure that the composition of the multi-disciplinary teams are not disturbed, that none of the critical members of the team is lost, or in the event of loss, are capably and competently substituted. In this way, one can insulate and retain the critical participating members of the prosecution team as far as possible. Also, by keeping the relevant team intact, their expertise and insight can inform and ensure continuity in the prosecuting strategy. Vulnerable witnesses must also be given the necessary assurances in this process.

25.7 It is submitted that, at a minimum, legislation and practical arrangements would have to be put in place to ensure that in any transitional period, pending cases are disturbed and interrupted as little as possible. The current section 43A of the NPA Act should serve as an example of such a legislative intervention. The possibility of establishing a transitional or Interim Investigating Directorate to finalise these cases should also be considered.
26. LOCATION

26.1 For many of the reasons set out above, the NPA proposed a stand-alone new Directorate during the discussions in the Inter-departmental Task Team, because it was of the view that the principles for a multi-disciplinary model outlined above would be difficult to accommodate in any one law enforcement body.
E: LEGAL AND CONSTITUTIONAL CONSIDERATIONS

27. DOES CONSTITUTION REQUIRE A SINGLE POLICE SERVICE?
27.1 It has been argued that the DSO’s continued existence is legally untenable as the Constitution requires a single national police service. This matter was extensively argued and debated at the Khampepe Commission.
27.2 After having considered the information, evidence, and arguments before it, the Commission makes, among others, the following findings:

(a)
“The argument that the legal mandate of the DSO to investigate and prosecute serious organised crime is unconstitutional within the meaning of section 199(1) of the Constitution is without merit.”

(b)
“The argument that the DSO is a police force within the meaning of section 199(1) of the Constitution where the DSO has the legislative competence to investigate and prosecute matters referred to in section 7 of the NPA Act, is also without merit.”

(c)
“An overly prescriptive legal mandate would render itself open to constant jurisdictional attacks and frustrate the objective for which the DSO was established.”

(d)
“I am satisfied that there is nothing unconstitutional in the DSO sharing a mandate with the SAPS.” (Emphasis added)
27.3 The NPA is, therefore, of the view that a model based on the methodology that underlies the successes of the DSO is to be preferred and is not unconstitutional.
28. SEPARATION BETWEEN INVESTIGATIVE AND PROSECUTORIAL FUNCTIONS
28.1 It has also been argued that the methodology practised by the DSO is unconstitutional and violates the principle of the separation of powers as contained in the Constitution.
28.2 This matter was also been extensively argued and debated at the Khampepe Commission. The gist of the findings and recommendations of the Khampepe Commission in this regard, are as follows:

a) The rationale for the establishment of the DSO is as valid today as it was at conception.
b) There is nothing unconstitutional in having a structure such as the DSO located under the NPA with all its disciplines falling under one Ministry.
c) The practice of housing multiple disciplines under one command structure is sound practice.
d) The rationale for locating the DSO under the National Director and the Minister for Justice and Constitutional Development still pertains.

28.3 The criticism that a prosecution-driven investigation compromises the objectivity required of a prosecutor, does not hold water. In the Killian case the Supreme Court of Appeal
 specifically emphasised that it is not axiomatic that a prosecutor who leads, guides or exercises oversight over an investigation will lose his or her professional objectivity as a prosecutor in making a prosecution decision and prosecuting in an eventual trial. It held that far more is required to render a trial unfair in the constitutional sense.
28.4 Within the context of the facts of the matter, the Constitutional Court in the Shaik matter
, effectively supported what was held in the Killian case.
29. The courts have also imposed certain positive duties on prosecutors. These were reconfirmed in S v T
 where the High Court
, in summary, emphasised that there was a duty on the prosecution profession to ensure that all investigations by State crime investigation agencies into the commission of crimes are diligently and thoroughly conducted and that, where prosecutions arise therefrom, all relevant evidence is presented to court so that justice may prevail. This necessarily implies an obligation on the prosecution profession to ensure that crime investigators and other experts employed for this purpose have conducted necessary investigations and evidence gathering exercises and, by implication, in terms of the most appropriate and effective investigation techniques and strategies.

29.1 As mentioned elsewhere, a Director of Public Prosecutions may give written directions or furnish guidelines to the Provincial Commissioner of the police service within his or her area of jurisdiction or any other person who within his or her area of jurisdiction conducts investigations in relation to offences. This is indicative of the importance of the direct involvement of the prosecuting authority in the investigation process.
F: CONCLUSION

30. The NPA is prepared to assist in suggesting draft provisions in the above regard, should the Portfolio Committees so require.
31. As indicated in paragraph 1.4 above, the NPA would appreciate the opportunity to also make an oral submission to the Portfolio Committees.

�  See par 12.1 to 12.7 of the Report.


� Director of Public Prosecutions, Western Cape and Paul Killian, Supreme Court of Appeal, Case No. 690/06


� Shaik (and others) versus The State CCT 86/06 at paragraphs 51 to 68


� 2000(2) SACR 658(Ck)


�  At paragraphs 13-14.
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