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ON THE NATIONAL RAILWAY SAFETY REGULATOR AMENDMENT BILL, 2008
1
INTRODUCTION

The development of the mandate of the Railway Safety Regulator (RSR) with specific reference to matters relating to the safety of workers in the railway environment is of paramount importance to our members.  The Federation of Unions of South Africa (FEDUSA) and United Transport and Allied Trade Union (UTATU) welcome the introduction of the National Railway Safety Regulator Amendment Bill 2008.
The National Railway Safety Regulator Act, 2002 (Act 16 of 2002) recognises the intimate relationship between operational safety on the one hand and occupational health and safety on the other, and specifies that the RSR has a supporting role in this regard.  It must be pointed out that this provision in the legislation remains vague and does not adequately mandate the RSR to tackle matters in the domain of the Occupational Health Safety Act, which may have a direct relationship to its primary mandate of exercising oversight on operational safety.  In the rail environment, there is a direct relationship between operational safety and occupational health & safety, a situation which requires a very tight and practical interface between the Railway Safety Inspectorate of the RSR and the Labour Inspectors. 

2
RAIL SAFETY ISSUES
In 2004 we raised the matter of noise levels in Transnet Freight Rail (TFR) locomotives with horrendous consequences for our members as this affected their hearing.  When their hearing fails to meet the acceptable standard, not only are they deprived of their jobs and livelihood, it creates conditions that may give rise to unsafe conditions which may result in accidents.  The Minister of Labour conducted an on-site inspection of the TFR locomotives and was shocked to learn that the noise levels in these trains were more than 50% above the legal safety limit and immediately instructed TFR to rectify the problem.  To date, TFR has not complied with that directive.

Section 20 of the National Railway Safety Regulator Act (Act 16 of 2002) requires of the RSR to report to Parliament on the safety of workers and the public, yet does not accord the Railway Safety Regulator any real powers to deal with unsafe conditions in the workplace due to the fact that they fall within the ambit of a different law and institution.  It is our submission that the RSR must be empowered to utilise instruments at its disposal, e.g. prohibition or improvement notices to compel operators to comply with legal provisions irrespective of whether such conduct relates to occupational safety or not.  The test in this regard would be whether such condition may reasonably give rise to an unsafe condition, which will undermine operational safety as envisaged in the NRSR Act.  It is our submission that the RSR must be empowered to act on violations of occupational health and safety and through their established co-operation with the Department of Labour, advise the Labour Inspectors of these for any further action which may be necessary.  
The new clause 3 in the Bill amends section 5 of the Act to clarify that operators remain responsible for railway safety and that the function of the RSR is to promote safety. 

2.1 Proposal

Similarly, section 20 of the National Railway Safety Regulator Act must be broadened to compel the RSR to disclose instances where operators paid little or no attention to the safety of workers.

2.2
Proposal on reporting incidents

Rail Operators have developed a tendency of secrecy when incidents occur on their networks as there is actually something that has to be hidden away, thus allowing for concerned parties to make their own uninformed judgements whereby innocent are unnecessary made victims/scapegoats. It is our submission that Rail Operators be required to immediately inform /report all/any incident to the RSR to enable the RSR to be involved in any/all investigations immediately.

We welcome the amendment of clause 1 of the Act to clarify the responsibilities of such operators, the amendment to stations and the defining of the train operator.

We specifically welcome the provision in clause 1 that a threat to safety can also include behaviour that can develop into an unsafe situation. 

New Clause 15 in the Bill pertaining to “the railway inspectors  to investigate matters such as the packaging, marking and classification of dangerous goods prior to their loading onto a train “ are welcomed. 
It is dangerous for staff, regular commuters and members to wonder how a safe and efficient transport system for World Cup 2010 will come about. The ideal of a public rail system is one where railway professionals pull together to achieve safe, efficient, reliable and economic transport services. Transnet Freight Rail and Metrorail measure poorly against this yardstick. There is not sufficient management / worker team work on rail issues in either company. Most equipment is sub – standard, training levels have declined and safety standards are on the brink of criminal neglect. 

Although Transnet and its operating divisions regularly issue safety statements, they regard safety as more the workers’ responsibility. This is noticeable when things go wrong. It is always someone at the operating level who is blamed, never the system that has given the worker sub – standard equipment, worked him or her to the point of exhaustion or has thrust poorly – qualified employees into positions of responsibility beyond their training and experience. 

The situation of our technical workers remain critical. Early in 2002, after a train disaster, we published what we believe are the causes of accidents. That list, which regrettably remains valid, includes: 

· Obsolete, unsafe and unhygienic locomotives 

· Obsolete rolling stock 

· Obsolete and inefficient signalling systems 

· Inadequate protection of railway lines and property 

· Exploitation of key operational employees to a point where they are chronically fatigued and unable to perform their jobs with optimum efficiency

· Over – zealous application of transformation that is placing company agendas ahead of commuter safety

· Managerial cover – ups which compel employees to bear the consequences of operational shortcomings 

A real safety concern involves the transport of explosives. Yard personnel have pointed out potentially disastrous breaches of safety regulations in the carrying of explosives but management has not responded. Our members read assurances that South Africa will have an efficient transport system for World Cup 2010, and wonder how this will come about.     
Clause 16 in the bill is welcomed as this need to ensure that when occurrences happen it is done in a open and investigative manner where lessons are learnt. Greater power is also given to the RSR to summons witnesses. Protection measures to witnesses appearing before the board should also be developed.
3
WHISTEBLOWER PROVISION
As the rail network in South Africa plays a major role in the development on the economy and the country at large it is of paramount importance that all unsafe conditions/working be eradicated at all costs. Hence any unsafe condition/working be brought to the immediate attention of the RSR by whoever becomes aware thereof without the fear of being victimized. Therefor it is our submission that a “whistle blower” protection mechanism be put into place by the RSR to protect employees of a Rail Operator who brings to attention any unsafe condition/working.
4
CLOSING REMARKS
FEDUSA and UTATU would like to thank this Portfolio committee for allowing us an opportunity to address our comments pertaining to the National Railway Safety Regulator Amendment Bill. 
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