DEPARTMENT OF LABOUR

24 JUNE 2008

RESPONSE TO THE PRIVATE MEMBER'S BILL ON THE EMPLOYMENT EQUITY ACT, 1998 SUBMITTED IN TERMS OF SECTION 73(2) READ WITH SECTION 76(1) OF THE CONSTITUTION

1. Introduction

Ms A M Dreyer of the Democratic Alliance submitted proposals on 7 November 2007, which seeks to amend the Employment Equity Act (Act 55 of 1998). The proposed amendments include the insertion of a new definition of "designated groups" under section 1 and the insertion of a new Schedule 5, i.e. a "Code of Good Practice: Affirmative Action" after Schedule 4 under Chapter 6 of the Employment Equity Act. (See Annexure A).

Legal process involved in amending any labour legislation

· Any proposed amendments to labour legislation have to be submitted to the National Economic Development and Labour Council (NEDLAC) prior to it being submitted to Parliament (NEDLAC Act 35 of 1994, section 5 (l)(c))

· Amendments to labour legislation should also be considered by government and specifically by the Minister of Labour and the Commission for Employment Equity (CEE) with regard to any amendment to the Employment Equity Act, 1998 prior to being submitted to Parliament.
2. LEGAL FRAMEWORK THAT INFORMS THE DISCUSSION REGARDING EMPLOYMENT EQUITY OUTLINED IN SECTION 3 OF THIS DOCUMENT

2.1 Section 9 (2) of the Constitution of South Africa states that:

“Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons or categories of persons disadvantaged by unfair discrimination may be taken",

2.2 The Employment Equity Act of 1998 (the EEA) was then enacted as an enabling legislation to give effect to this clause of the Constitution. The purpose of the EEA is to achieve equity in the workplace by-

· Promoting equal opportunity and fair treatment in employment through the elimination of unfair discrimination; and
· Implementing affirmative action measures to redress the disadvantages in employment experienced by designated groups to ensure their equitable representation in the workplace.
2.3 Section 28 of the EEA established the Commission for Employment Equity (CEE). According to section 29 (1) of the EEA, the CEE consists of a Chairperson appointed by the Minister and the following 8 members nominated by NEDLAC, i.e. 2 representatives from the State; 2 representatives from organised business; 2 representatives from organised labour; and 2 representatives from community.

2.4 The key functions of the CEE as outlined by Section 30 of the EEA are primarily to advise the Minister on:

· Codes of good practice in line with section 54 of the EEA;
· Regulations in line with section 55 of the EEA;
· Policy; or
· Any other matter concerning the implementation of the EEA
2.5. Section 42 of the EEA outlines the factors that need to be taken into account when assessing an employer's substantive compliance with the EEA, including amongst others the following:

· demographic profile of the national and regional economically active population;
· pool of suitably qualified people from designated groups from which the employer may reasonably be expected to promote or appoint employees;
· the number of present and planned vacancies that exist in the various categories and levels, and the employer's labour turnover;
· reasonable efforts made by a designated employer to implement its employment equity plan; etc.
3. PROPOSED AMENDMENTS AND DISCUSSION

3.1 Proposed amendment of Section 1 of the Employment Equity Act, 1998

A proposal is made that the definition of "designated groups" be changed from meaning black people, women and people with disabilities to meaning black people, women, people with disabilities and members of the new 1!eneration. The argument is that the "new generation" means all persons who were at a school entering age in 1994.

Response:

The Constitution is clear that to promote the achievement of equality, legislative and other measures designed to protect or advance persons or categories of persons disadvantaged by unfair discrimination may be taken.

Firstly, members of the new generation (i.e. Whites) who were at the school entering age in 1994 would not fall in the category of persons that have been disadvantaged by Apartheid in anyway, whether directly or indirectly.

Secondly, the Act proposes positive action for those groups (Le. designated groups) where the disparity gap is significantly high, which needs to be addressed. Therefore, the focus is on the end result, which is to achieve an equitable and diverse workforce. There are no absolute barriers to members of the new generation to enter the workforce - even with the new generation entering the labour market the means will justify the end results. If youngsters from 1994 onwards who become part of the workforce are mostly white, the end result will never be achieved and the status quo in terms of the huge disparities will remain.

3.2 Proposed amendment to include Code of good practice on affirmative action as Schedule 5

Introduction of the proposed Code:

Responses:

· Firstly, it is important to note that the key functions of the CEE as outlined by Section 30 of the EEA are primarily to advise the Minister on Codes of good practice in line with section 54 of the EEA; Regulations in line with section 55 of the EEA; Policy; or any other matter concerning the implementation of the EEA.
· Secondly, section 54 of the EEA, states that the Minister may, on the advice of the Commission, issue, change or replace any Code of Good Practice. The Codes are intended to provide employers with information to assist them in implementing the Act, particularly Chapter 3 on implementing affirmative action. Issues to be addressed by the Codes should include, amongst others, preparation of EE plans, advertising, recruitment, selection criteria, and special measures for people with disabilities, sexual and racial harassment, prioritization of designated groups and dispute resolution.
· All the issues raised in the proposed Code have been addressed in various Codes of Good Practice already issued by the Minister, i.e. the Codes of Good Practice on the Preparation, implementation and monitoring of EE Plans; the Key Aspects of HIV and AIDS in Employment, including its Technical Assistance Guidelines; the Employment of People with Disabilities, including its Technical Assistance Guideline; the Integration of Employment Equity into Human Resource Policies and Practices and the Handling of Sexual Harassment Cases in the Workplace.
Differentiation between designated groups/ individuals from designated groups, contextualization application of affirmative action measures and the activation of affirmative action measures with respect to designated groups

Responses:

· The EEA focuses on groups rather than individuals because Apartheid laws and policies categorized persons and disadvantaged them in terms of groups, not as individuals. Therefore, remedies contained in the Employment Equity Act are there to address the imbalances in terms of the designated groups.
· Section 42 of the Act is very clear that the demographics of both the national and regional economically active population must be taken into account when setting numerical goals for an equitable diverse workforce. In the same section, merit is defined as somebody who is suitably qualified as outlined in section 20(3) of the EEA, which means a person must have anyone or combination of the following:
- Formal qualifications;
- Prior learning;
- Relevant experience; or
- Capacity to acquire, within a reasonable time, the ability to do the job.

Nowhere in the Act is it stated that a person is entitled to a job solely because he or she comes from a particular designated group. Therefore, there is no where in the Act, where it is stated that a person should for the sake of affirmative action occupy a position even if that person is not suitably qualified in terms of the definition of "suitably qualified" outlined above.

· The laws governing the legitimate expectation of permanent appointments when fixed term contracts are repeated on more than one occasion equally applies to both designated and non-designated groups - it does not favour either of the groups.
· Acting in a capacity, whether the individual is from a designated group or non-designated group, does not guarantee that person appointment into that particular position.
· Career-pathing is an intrinsic requirement for all employees, both designated and non-designated.
· It is clear in the preamble of the EEA and in the EE Regulations that only South African citizens that fall within the definition below may benefit from Affirmative Action. Section 1.5 in the EE Regulations published in August 2006 states the following:
“Designated groups" means Black people (i.e. Africans, Coloureds and Indians), women and people with disabilities who are natural persons and:

- are citizens of the Republic of South Africa by birth or descent; or 

- are citizens of the Republic of South Africa by naturalization before the commencement date of the Constitution of the Republic of South Africa Act of 1993; or

- became citizens of the Republic of South Africa after the commencement date of the Constitution of the Republic of South Africa Act of 1993, but who, not for Apartheid policy that had been in place prior to that date, would have been entitled to acquire citizenship by naturalization prior to that date.'

Exemptions and exclusions

Responses:

· In terms of the law, it is illegal to dismiss somebody for affirmative action purposes - affirmative action must take place in cases where there is natural attrition. In addition, the main aim of the Act is to include and not exclude. Therefore there are no absolute ceilings or barriers placed on non-designated groups or anyone for that matter. Section 15(4) of the EEA already captures this very succinctly where it states that nothing in this section requires a designated employer to take any decision concerning and employment policy or practice that would establish an absolute barrier to the prospective or the continued employment or advancement of people who are not from designated groups.
Objectives of the Employment Equity Act Amendment Bill

Response:

· A sunset set clause is already implied in the Act, i.e. when reasonable representation of any of the designated groups is achieved in terms of their economically active population - no obligation is placed on the employer to continue implementing affirmative action for that particular group.
Conclusion:

Based on the above, the Department of Labour is therefore opposed to this Bill.

END
