COMMENTS ON THE NATIONAL HOUSE OF TRADITIONAL LEADERS BILL AND THE TRADITIONAL LEADERSHIP AND GOVERNANCE FRAMEWORK AMENDMENT BILL
NATIONAL HOUSE BILL

	CLAUSE
	COMMENT/INPUT
	SOURCE
	MERIT/OUTCOME
	PROPOSED AMENDMENT

	Long title
	Include that the Bill provides for the repeal of the 1997, 1998 and 2000 Acts
	National House of Traditional Leaders
	This comment is accepted
	The long title must include the provision   “to provide for the repeal of the National House of Traditional Leaders Act No. 10 of 1997 as amended”.  

	
	Long title refers to powers and functions of the House while in the body of the Bill only functions, duties and responsibilities are provided for
	Contralesa
	This comment is accepted
	Need to amend the long title to delete the word “powers”

	1. Definitions
	Replace “speaker” in the definitions with “secretary”


	Gauteng Province
	The word “speaker” is only used in the definitions and should have been used in clause 11 instead of the word “secretary”.


	Replace the word “secretary” in clause 11 (2)(a) with “speaker”.

	
	Need to define “oath” or “affirmation”
	Mpumalanga Provincial House of Traditional Leaders
	No uncertainty created in the Bill as to which oath or affirmation is referred to. Clause 22 of the Bill is clear and it refers to Schedule B to the Bill
	No need to define “oath” and “affirmation”.

	
	Need to define the “committees of the House”
	Mpumalanga Provincial House of Traditional Leaders
	Clause 20 of the Bill sufficiently spells out the provision regarding the establishment of Committees of the House. The House must provide for the nature of Committees in the rules of the House.   
	No need to define the term “committees”.

	
	Need to define “President”
	Mpumalanga Provincial House of Traditional Leaders
	The usage of the term “President” in clauses 9 and 10 in the Bill is not unclear. This is only used to refer to the President of the country
	No need to define the term “President”.

	
	
	
	
	

	2.  Establishment of the House
	The term of office of the House must be aligned to the National Government 


	Mpumalanga Provincial House of Traditional Leaders
	The institution of traditional leadership need to rise above party politics. Alignment of the term of office of the House may be confused with the national government which is a political office of government. The House should not be embroiled in processes that characterize the elections for politicians.
	Clause 2 must be amended to indicate that the term of office of the House is not aligned with the term of office of any sphere of government.

	
	Term of office of the House should not be aligned any sphere of government 
	Contralesa 
	
	

	3. Composition of the House
	Membership of headmen in the National House should not be excluded
	Contralesa and Free State House of Traditional Leaders
	Traditional leaders are divided on this point.  While the National House Act currently does not preclude headmen, there is a strong argument from other traditional leaders that headmen should not be included as members of the National House. Certain provinces have legislated to exclude headmen in provincial houses in line with the White Paper on Traditional Leadership. The issue was argued in 2003 when the White Paper was adopted and then it was decided that headmen may not be part of the National House.
	Need to amend the clause and leave the membership of the House open to any traditional leader elected at province level. 

(subject to the decision of the portfolio committee)

The following formulation is proposed:

“The membership of the House is restricted to senior traditional leaders: Provided that where on good grounds shown or due to insufficient number of senior traditional leaders in a province, a province may elect a headman.” 

	
	Need to consult the provincial house when the Minister consults the Premier of a province to determine a lower threshold for membership of the House
	Mpumalanga Provincial House of Traditional Leaders
	This comment should be accepted  
	Clause 3(4) should be amended to include the consultation of the provincial House where the Minister consults a Premier of a province to determine a lower threshold for membership of the House.

	
	Provide for a broad clause relating to the representation of women in the House. Do not prescribe the 1/3rd. 
	NHTL
	The current formulation with the amendment suggested above suffices. There is a need to set a threshold for gender in line with all the other structures below the House.
	No need for amendment

	4. Election of Members of the House
	The Minister must request the chairperson of a provincial  House to call the elections and submit the names
	NHTL
	The current formulation is necessary so as to give the Minister and the Premiers a role to play in the administration of traditional leadership. There is no undue interference by the Premier in the process.
	There is no need for an amendment

	
	President should call for the elections and not the Minister
	Mpumalanga Provincial House of Traditional Leaders
	The Minster is the functionary responsible for traditional leadership
	No amendment needed

	
	Delete the provisions on the election of members from the provincial houses
	Mpumalanga Provincial House of Traditional Leaders
	Sub-clauses 6 and 7 are necessary as they deal with the election of members of the national house from provinces
	No amendment needed

	5. Qualification for membership of the House
	No comment
	No comment
	No comment
	No comment

	6.  Vacation of seats
	Provinces must have powers to withdraw their members elected to the national House
	Mpumalanga Provincial House of Traditional Leaders
	This proposed clause providing for the withdrawal is not necessary. The Bill already provides for members to cease to be members of the House if they cease to be members of the provincial houses that elected them.
	No amendment needed

	7.  Filling of vacancies
	The chairperson of the House and not the Premier must call for the election of members to fill vacancies
	Mpumalanga Provincial House of Traditional Leaders
	 There is no need to replace the Premier. Government has a responsibility to administer the function of traditional leadership.
	 No need to amend

	
	Reduce 14 to 7 days and 45 days to 30 days for the filling of vacancies (sub-clauses 1 and 2)
	NHTL and Mpumalanga Provincial House of Traditional Leaders
	Need to give enough time for administrative processes to take place.
	No amendment needed

	8. Seat and meetings of the House
	Quorum for meetings should be two thirds and the quorum for voting should be fifty one percent
	De Klerk Foundation
	The comment is accepted, and the meetings of the House will require two thirds as quorate
	Need to amend clause 8(6) and (7) to provide for 2/3rds quorum for the meetings of the House. Take out “sufficient” and leave “consensus” only decisions of the House short of voting.

	9. Chairperson and Deputy Chairperson of the House
	No comment
	 No comment
	 No comment
	 No comment

	10. Status of Members of the House
	Make it mandatory for the Chair and the Deputy of the House to be full time
	 NHTL
	Making all members of the House full-time will have far-reaching implications on the fiscus, the functionality of the institution and the occupation of traditional leadership positions. This also relates to the issue of the status of the House which is currently being reviewed. 

Traditional leaders also have a role to play in their communities. 
Government also has a role to play in determining who become the full time members.  
	 No amendment proposed

	
	House must recommend to President that certain members of the House be full time   
	Mpumalanga Provincial House of Traditional Leaders
	
	

	
	All members of the House must be full time and no politician must have a discretion to decide on this mater
	Contralesa
	
	

	11. Roles and Functions of the House
	Clause must provide for the adoption of the Constitutional principles of equality, prevention of unfair discrimination, promoting equality and gender representation
	De Klerk Foundation
	The comment is accepted. There is a need to include these principles in line with the White Paper and the Framework Act
	Need to amend clause 2 to add these principles.

	12. Administration of the House
	The House must be a juristic person appointing its own staff and determining conditions of service.  
	NHTL, Contralesa and Mpumalanga House of Traditional Leaders
	This  relates to the issue of the status/autonomy of the House which is currently being reviewed (comments made under clause 10 apply to this comment)
	 No need for amendment

	13. Responsibilities of House
	No comment  
	No comment  
	No comment  
	No comment  

	14. Relationship between House and kings and queens
	No comment  
	No comment  
	No comment  
	No comment  

	15.Relationship between House and provincial houses
	No comment  
	No comment  
	No comment  
	No comment  

	16. Support to House
	No comment  
	No comment  
	No comment  
	No comment  

	17. Accountability of House
	No comment  
	No comment  
	No comment  
	No comment  

	18. Privileges and immunities of House
	The members of the House must be accorded the same privileges and immunities as ones accorded to members of  the NCOP or National Parliament
	NHTL,  Mpumalanga House of Traditional Leaders and Contralesa
	The House is not a legislative body; hence the privileges and immunities accorded to parliamentarians cannot be accorded to members of the House. A further investigation will be conducted to clarify the issue.
	Clause 18 (1) take out the words ‘by law’ at the end of the sentence

	19. Remuneration and benefits to members of House
	No comment  
	No comment  
	No comment  
	No comment

	20. Rules, Orders and Committees of House
	No comment  
	No comment  
	No comment  
	No comment

	21. Dissolution of House
	Bill must not provide for the self dissolution of he House
	NHTL
	The House is a body that constitutes itself, hence it is necessary to provide for the dissolution for the House in law.
	No need for amendment

	22. Oath or Affirmation by members of House
	Chair and Deputy Chair of the House to take a special oath or affirmation in addition to the oath or affirmation they take as ordinary members of the House
	NHTL
	There is no need for the chairperson and the deputy chairperson of the House to take a different oath or affirmation
	No need for an amendment

	23. Code of Conduct 
	The House must develop and adopt its own code of conduct
	NHTL
	The code of conduct attached to the Bill is aligned to and consistent with the code of conduct adopted and prescribed in terms of the Framework Act for traditional councils and all traditional leaders. 
	No need for amendment

	
	Bill must contain a clause regulating the conduct of provincial representatives in the House
	Mpumalanga Provincial House of Traditional Leaders
	This matter must be dealt with in provincial legislation
	No need for amendment

	24. Regulations
	Minister must make regulation in consultation with the House
	Mpumalanga Provincial House of Traditional Leaders
	This comment is accepted
	Need to amend the clause to provide for the consultation with the provincial houses, the House, the provincial departments responsible for traditional leadership and tabling in parliament.

	
	Minister has too wide powers in making regulations. He ay assume original law making power. Need to define areas to be regulated.
	NHTL
	
	

	TRADITIONAL LEADERSHIP GOVERNANCE FRAMEWORK AMENDMENT BILL, 2008



	1. Definitions
	The replacement of the term “chief” with the term “Senior Traditional Leader” presents a problem to some people who were consulted therefore the term ‘Headman’ is also considered a colonial term. This should be considered for replacement with junior traditional leader.
	Contralesa
	These terms were agreed upon during consultation on White Paper and Framework Act in 2003. It is difficult to find acceptable terms referring to Senior Traditional Leader, Headman and Headwoman.  The issue may be considered in future. However provincial Legislation apply the vernacular.
	No need to replace the tem “headman / headwoman” as this may require a number of consequential amendments.

	2. 
	No comment
	No comment
	No comment
	No comment

	3. Recognition of Kingships
	This clause is meant to retrospectively implement the decisions of the Commission on the Traditional Leadership Disputes and Claims
	Free State House of Traditional Leaders
	The Framework Act provides that the Commission should investigate all existing paramountcies to determine if they qualify to be kingships. The Act should have provided for the mechanism for the withdrawal of recognition of paramount chiefs and paramountcies for those who do not qualify to be kingships and kings /queens respectively.
	No need for amendment

	
	Need to take out paragraph 2A(1)(f) as some old kingdoms abolished by colonialists and apartheid may
	
	Mpumalanga House of Traditional Leaders
	Amend paragraph 2A(1)(f) to read “(f) have a system of traditional leadership at a kingship level” and take out the words “ recognised by other traditional communities”.

	
	Section 2A does not deal with the institution of “paramount chiefs”
	NHTL
	The principal Act phases out paramountcies and introduces kingship. The reference to paramountcies is for transitional purposes. Government only recognises kings, senior traditional leaders and headmen/women.
	No need for amendment

	
	Paragraph 2A(1)(d) and sub-clause (2) must say “establish customs, traditions or customary law
	NHTL
	The word “established” is not necessary as custom accepted by people is a custom established for that community
	No need for amendment

	
	Sub-clause 4 – must provide for kingships to comply with the transformational provisions of the Bill of Rights contained in the Constitution
	NHTL
	The Bill sufficiently provides for this as contained in the principal Act in respect of traditional councils. The comment by the House is too vague.  
	No need for amendment

	
	Sub-clause 5(a) – this sub-clause will cause unending conflict as some people may want to depose kings.
	Mpumalanga House of Traditional Leaders
	The majority of traditional communities wanting the withdrawal is not the only criterion set. There is a provision for thorough investigation and consultation before a withdrawal of a kingship any take place.
	No need to amend

	4. Recognition of traditional councils
	Replace or rephrase the word “ex officio” with another term.
	Mpumalanga House of Traditional Leaders
	The term “ex officio” is not understood correctly and should not be replaced. This term is generally understood to mean that a person is a member by virtue of the office he / she occupies.  
	No need for amendment

	
	Replace the term “sub-traditional council with “traditional sub-council”
	NHTL
	This comment is accepted
	Need to replace “sub-traditional council with “traditional sub-council” wherever t appears.

	5. Establishment of Kingship Councils
	The clause seeks to exclude the inner royal family from representation in the 60% part of the kingship council
	Mpumalanga House of Traditional Leaders
	The clause provides for other members of the community to be selected by the king into the kingship council, and this may include members of the inner royal family.
	No need for  amendment 

	
	Term of office of kingship councils should not be aligned with local government 
	Mpumalanga House of Traditional Leaders
	The terms of office of all traditional leadership structures will be five years aligned to the National House of Traditional Leaders 
	Amend clause 5 – sub-clause 3A(3) to indicate that the term of office of the kingship council runs concurrently with that of the National House of Traditional Leaders

	
	Clause 5(10)(d) erroneously refers to traditional councils 
	Mpumalanga House of Traditional Leaders
	This comment is accepted
	Need to amend the clause to refer to kingship council.

	
	The discipline the members of the kingship council should be left to the kingship council itself. The king should inform the President and not the Premier.
	Mpumalanga House of Traditional Leaders
	The code of conduct is necessary to deal with cases of misconduct. The Bill already leaves the application of the code of conduct in the hands of the kingship council.

The proviso in the clause should be removed because the President does not recognize the kingship council, but this is done by the Premier.
	Amend the clause by deleting the existing proviso. The following formulation is recommended in 4A(2)(d):

“adhere to the code of conduct contained in the applicable provincial legislation for all traditional leaders and traditional councils: Provided that where a member of a kingship council has to be disciplined for the breach of the code of conduct the king must inform the Premier”.

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


OTHER ISSUES IDENTIFIED BY THE DEPARTMENT
National House of Traditional Leaders Bill

1. Consequential amendment linked to the term of office – clause 25 – term not linked to any sphere f government.

Traditional Leadership Governance Framework Bill, 2008
1. Cross border arrangements with regards to kinships; 
2. traditional communities and leaders who do not want to owe allegiance to a kingship – secession – need to address this

3. clause 5- 3A(14)(f) – take out “full time”

