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PROPOSED AMENDMENTS PURSUANT TO REVIEW OF SUBMISSIONS TO PORTFOLIO committee ON SCINECE AND TECHNOLOGY AND SELECT committee ON EDUCATION AND RECREATION

	SECTION
	HEADING
	PROPOSED AMENDMENT

	
	
	

	
	
	To provide for more effective utilisation of intellectual property [derived] emanating from publicly financed research and development; to establish the National Intellectual Property Management Office and the Intellectual Property Fund and to provide for the establishment of offices of technology transfer at institutions; and to provide for matters connected therewith. 

	1
	Definitions
	"commercialisation" means the process by which any intellectual property [arising] emanating from publicly financed research and development is or may be adapted or used for any purpose that may provide any benefit to society or commercial use on reasonable terms, and "commercialise" must be interpreted accordingly;

"Department" means the department responsible for science and technology;

“funding agency” means the State or an organ of the State or a State agency or [component established for the purposes of funding] instrument to the extent that it funds research and/or development.

‘Institutions’ means higher education institutions and statutory science councils and other state owned entities listed in Schedule 1 to this Act.

“intellectual property” means any creation of the mind that is capable of being protected by law from use by any other person, whether in terms of South African law or foreign law, and includes any rights in such creation, but excludes [copyright in] copyrighted works such as a thesis, dissertation, article, handbook, or any other work, in the ordinary course of business, is associated with conventional academic work.

“intellectual property creator” means the person involved in the conception of intellectual property in terms of this Act and identifiable as such for the purposes of obtaining statutory protection and enforcement of the intellectual property rights, where applicable.

“intellectual property transaction” means any agreement in respect of intellectual property emanating from publicly financed research and development, and includes licensing, assignment and any arrangement in which the intellectual property rights governed by this Act are transferred to a third party.

“nett revenues” means the revenues less the expenses of intellectual property protection and commercialisation of the intellectual property, as may be prescribed.

“publicly financed research and development” means research and development undertaken using any funds allocated by a funding agency [for such purpose]; but excludes funds allocated for scholarships, bursaries and other purely educational purposes. 
“recipient” means any person, juristic or non-juristic, that undertakes research and development using [receives] funding from a funding agency[ to undertake research and development] and includes an institution.

"revenue" means all income and benefits, including non-monetary benefits, derived from intellectual property transactions, and includes all actual, non-refundable royalties, other grant of rights and other payments made to the institution or any [commercialisation] entity owned wholly or in part by an institution as a consideration in respect of an intellectual property transaction, but excludes a donation; and “gross revenues” must be interpreted accordingly.

	
	
	

	2
	Objects of Act
	2  (1) The object of this Act is to make provision that intellectual property [developed] emanating from publicly financed research and development is identified, protected, utilised and commercialised for the benefit of society, whether it be for a social, economic, military or any other benefit to the ordinary persons of the Republic.

 (2) This Act furthermore seeks to ensure that – 

(a) recipients of funding from a funding agency assess, record and report on the benefit for society of publicly financed research and development;

(b) recipients protect intellectual property emanating from publicly financed research and development from appropriation and ensure that it is available to the people of the Republic
(c) recipient identifies commercialisation opportunities of intellectual property from publicly financed research and development
(d) human ingenuity and creativity are acknowledged and rewarded;
(e) the people of the Republic, particularly small enterprises and BBBEE entities have preferential access to opportunities arising from the production of knowledge from publicly financed research and development and the attendant intellectual property;
(f) following the evaluation of a disclosure, researchers may publish their research findings for the public good;
(g) where necessary, the State may use the results of publicly financed research and development and the attendant intellectual property in the interest of the people of the Republic.

	
	
	

	3
	Application of Act
	3 (1)
This Act applies to intellectual property [arising] emanating from publicly financed research and development.

	
	
	

	4
	Choice in respect of intellectual property
	4 (1)
Subject to section 15(2) of this Act, intellectual property [arising] emanating from publicly financed research and development shall be owned by the recipient.  

4(b)
Subject to the reasons given in terms of subsection (1)(b), and on notification contemplated in paragraph (a), the recipient must give the intellectual property creator the option to acquire ownership in the intellectual property and to obtain statutory protection for the intellectual property, provided that in the case where a private entity or organisation had provided some funding, such private entity or organisation shall, subject to section 10, first be offered such option before the intellectual property creator.

	
	
	

	5
	Management obligations and disclosure duties
	CONSOLIDATE s5(1) and (2) into new s5(1) as follows: 
5(1)
A recipient must—

(a) 
put in place mechanisms for the identification, protection, development, management of intellectual property, intellectual property transactions and, where applicable, the commercialisation of intellectual property and appropriate capacity building relating thereto;

(b)
provide effective and practical measures and procedures for the disclosure of intellectual property and ensure that intellectual property emanating from any publicly financed research and development is appropriately protected before results of such research and development are published or publicly disclosed by other means;

(c)
ensure that personnel involved with the research and development make a disclosure to it within 90 days or such longer period as may be prescribed, of identification by such personnel of possible intellectual property and before the intellectual property is made public;

(d)
assess the intellectual property to determine whether it merits statutory protection and, where appropriate, apply for and use best efforts to obtain statutory protection in its name;

(e)
refer disclosures for which it elects not to retain ownership or not to obtain statutory protection to NIPMO within 30 days or such longer period as may be prescribed, of it making such an election;

 (f)       in the case of an institution, manage revenues due to it from intellectual property transactions and the commercialisation thereof, including managing the benefit sharing arrangements with intellectual property creators at the institution;

(g)       negotiate and enter into intellectual property transactions with third parties on intellectual property belonging to the recipient;

[(d)
attend to any other matter concerning intellectual property identification, protection, development, management and commercialisation; and ]
(h)       report to NIPMO on a biannual basis and as provided for in this Act and in Regulations, on all matters pertaining to the intellectual property contemplated in this Act, including all intellectual property from which it elects to obtain statutory protection and the state of commercialisation thereof,  in a manner stipulated by NIPMO.

(i)
provide NIPMO with full reasons in respect of any intellectual property that is not commercialised; and

(j)        in the case of an institution to put in place mechanisms to annually assess, record and report on the benefit for society of publicly financed research conducted in that institution to NIPMO.  

	
	
	

	9
	Functions of NIPMO
	(e)
[provide] develop guidelines for intellectual property transactions involving non-South African entities and persons, and manage [ing] the implementation of such guidelines; 

	
	
	

	10
	Rights of intellectual property creators [in] at institutions to benefit sharing
	10 (1)
Intellectual property creators at an institution and their heirs are granted a specific right to a portion of the revenues that accrue to the institution from their intellectual property emanating from publicly financed research and development for as long as revenues are derived from such intellectual property, [provided that they are South African citizens or ordinarily resident in the Republic] until such rights expire.

 (2) 
 Intellectual property creators at institutions and their heirs are entitled to the following benefit sharing 

(a) at least 20 per cent of the revenues [generated by] accruing to the institution from such intellectual property for the first R1,000,000 of revenues or such higher amount as the Minister may prescribe; and
(b) thereafter, at least 30 per cent of the nett revenues accruing to the institutions from such intellectual property.
(3)
The portion of revenues contemplated in subsection (2) must be shared in equal proportions between the qualifying intellectual property creators or their heirs unless otherwise agreed between those creators and the recipient or determined in accordance with institutional policies.

       (4)
The benefits to intellectual property creators and their heirs contemplated in subsection 2(a) shall be [are]  a first call on the applicable revenues ahead of any institutional distribution.

	
	
	

	13
	Intellectual Property Fund
	DELETE s13(3)(c) in entirety. Regulations in respect of assignment of IP will fully deal with this.

	
	
	

	15
	Co-operation between private entities or organizations and institutions
	15       (1)
A private entity or organisation may become an exclusive licensee of intellectual property emanating from publicly financed research and development undertaken at an institution if such private entity or organisation has the capacity to manage and commercialise the intellectual property in a manner that benefits the Republic.

            (2)
Any private entity or organisation may become a co-owner of the intellectual property emanating from publicly financed research and development undertaken at an institution if—

(a)
there has been a contribution of resources, which may include relevant background intellectual property by the private entity or organisation;

(b)
there is joint intellectual property creatorship;

(c)
appropriate arrangements are made for benefit sharing for intellectual property creators at the institution; and

(d)
the institution and the private entity or organisation concludes an [separate] agreement for the commercialisation of the intellectual property.

(3)
Should the private entity or organisation mentioned in subsection (1) or (2) not commercialise the intellectual property [in the Republic], the provisions of section 14 of this Act shall apply with the changes required by the context.

     (4)  (a)
Any research and development undertaken at an institution and funded by a private entity or organisation on a full cost basis shall not be deemed to be publicly financed research and development and save for this subsection 4, the provisions of this Act [relating to publicly financed intellectual property] shall not apply thereto.

(b)
 For the purposes of paragraph (a) "full cost" means the full [economic] cost of undertaking research and development as determined in accordance with [generally acceptable accounting practices] international financial reporting standards, and includes all applicable direct and indirect cost as may be prescribed.

   (5)(a) For the purposes of section 15, private entity or organization includes a private sector company, a South African public entity in as far as it funds research and development at an institution, an international research organization or institution, or an international funding or donor organization.
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