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23 July 2008

  
 

E-mail: mkoff@parliament.gov.za

MS MAHDIYAH KOFF

COMMITTEE SECRETARY

PORTFOLIO COMMITTEE ON AGRICULTURE AND LAND AFFAIRS

COMMENTS ON THE LAND USE MANAGEMENT BILL [B27 OF 2008]

The City of Johannesburg herewith respond to your invitation to submit comments on the Land Use Management Bill as published in the Government Gazette No. 30979 of 15 April 2008 and appreciates the opportunity to provide comments concerning the Land Use Management Bill to Parliament. The Bill will significantly affect the business and activities of the City.

CHAPTER 1 - INTRODUCTORY PROVISIONS

Clause 1 - Definitions

“application”

· An “application” is defined as an application in terms of clause 39 to change the use, form or function of land.  

· The definition of an “application” does not appear to include the removal, amendment or suspension of restrictive conditions, if read with clause 39, 

s 39(1) stipulate that “An application to change the use, form or function of land must be – (a) made to the Land Use Regulator...”  and if this is read with s 33(1) the removal, amendment or suspension of restrictive conditions should then also be included in the definition of “application”.
In terms of s 33(1) there appears to be two types of applications, an application in terms of s 33(1)(a) - the change of use, form and function and an application in terms s 33(1)(b) – removal, amendment or suspension of restrictive conditions application.  The s 33(1)(a) application is in accordance with the definition of an “application”, but s 33(1)(b) application which will remove, amend or suspend a restrictive condition upon “application” in the prescribed manner is not included and therefore the proposal to include the latter.

· It goes further under s 33(2) and then deals with application again as follows:

“An application contemplated in subsection (1) includes an application for – 

(a) township establishment;

(b) the subdivision of land;

(c) the consolidation of different pieces of land;

(d) the amendment of a land use or town planning scheme; or
(e) the removal, amendment or suspension of a restrictive condition.”  (substantiating the proposal in previous paragraphs)
· The change of land use, form or function can therefore be done by application and includes s 33(2)(a) to (d) type applications while the removal of restrictive conditions application is covered by s 33(2)(e).  It effectively means that you can either do a s 33(1)(a) application or a section 33(1)(b) application.  Currently the Gauteng Removal of Restrictions Act, 1996, allows for the change in land use form and function and for the removal of restrictive conditions, not as per

s 33(2)(d) and “or” application. 

· It is not clear whether this was the intention of the legislator not to allow for simultaneous type applications.

· Clause 39 seems as if the application submitted in terms of this clause does not include an application for the removal of restrictive conditions.

· Surely this should just read that “an application contemplated in s 33(1) must be submitted...” this will cover an application to change the use, form and function and an application for the removal of restrictive conditions.  The other questions is whether the applications as indicated in s 33(2) can all be simultaneously submitted, which has always been a point of contention from the applicants and land owners.  The so-called “combo applications”, including a simultaneously change in land use, form and function and the removal of restrictive conditions.  

“piece of land”

· Means a piece of land with definite functional or surveyed boundaries. This in context is extremely difficult to implement.  What is a functional boundary?  Is this a demarcated land use boundary in terms of a planning scheme? Would it be approved surveyed boundaries as approved by the Surveyor General and will it bind the Surveyor professionally to the survey.  Does this include GPS co-ordinates?

· A broader definition might be necessary.
“restrictive condition”

· This definition is unclear. A distinction should be drawn between restriction and obligations as they have separate meanings.  It is possible to remove or amend restrictive conditions, but should this include obligations?  

Clause 5 – Norms and standards

· In the Arrangement of Act this clause is referred to as “Compulsory norms and standards” and it is proposed that the heading of clause 5 should read the same.

· It is acceptable practice that the Minister or MEC who is entrusted with legislation promulgates regulations.  It is proposed that reference to this clause should rather be towards Regulations & Policies that may be promulgated for land use instead of Compulsory norms and standards. Anything new that has not been tested in terms of drafting of legislation only opens it up to interpretative litigation.

· Although it is difficult to assess implementation at this point on how the Minister will be able to determine and prescribe compulsory norms and standards, it is an interesting concept and in line with the Brazil Study Area, whereby certain land is earmarked as Zones of Special interest.  This can possibly be done through inclusion of mechanisms for identifying strategically located vacant or underutilized land and for providing access to, and the use of, such land for informal settlements and the regularization thereof.

CHAPTER 2 – INTERGOVERNMENTAL SUPPORT

The bill appears to be far clearer in the role of the National and Provincial spheres of Government and their role in providing support to Province and Municipalities.

In particular, the provisions of the Constitution are repeated here in that the Provinces should assist, facilitate, support and strengthen the capacity of municipalities with regard to land use management rather than taking over the executive authority, as was done in the DFA and GDT, of the municipality in dealing with land use management issues.

CHAPTER 3 – LAND USE REGULATION

Part 1 - Establishment of Land Use Regulators

Clause 9 – Composition of Committee

This clause is in line with the intention of the MFMA and other legislation and the way in which the City has established it’s planning committee by the appointment of officials rather than politicians to serve on its planning decision making body, and is therefore supported.  

We further suggest, as in the City of Johannesburg’s model, that the chairperson be a legally qualified person without a vote.  We have found that this prevents unnecessary legal arguments and point in limine being raised at hearings.

Clause 14 – Term of office of Committee members

The term of office may be of concern and the removal may become problematic.  

· The City currently operates in the following manner due to the turnaround time of staff. Members are automatically removed and replaced due to resignations and appointments of members are co-opted by virtue of their nomination by the relevant department and them signing onto the committee through the Code of Conduct. To send a report to Council in terms of s 8(1), which requires the executive to remove or appoint a member may not be practically possible.

· The term of three years is also of concern.  The City’s current committee remains evolutionary through resignations and appointments and is not linked to a specific time frame except if the Executive (Council) had to decide to affect changes thereto.  It is proposed that a committee should be maintained as such. The committee e.g. that we currently have is not the same as the one we started off with.

Clause 13, 15, 16, 17, 18 & 19

No comments, however, it should be noted that our current system of appointment of members to the planning committee will be replaced by a far more onerous process of appointment of committee members.

Part 2 – Provincial Land Use Tribunals

· In the Arrangement of Act, Part 2 is referred to as “Provincial Tribunals” and it is proposed that Part 2 in the Arrangement of Act should read the same as this heading. 

Clause 20 & 21

· It is important to note that unlike the Gauteng Development Tribunal, which is currently operating in terms of the DFA, the selection process of the members of the Provincial Land Use Tribunal is far more stringent.  It actually allows for a nomination panel of persons to conduct a selection process of the prospective Tribunal members.  This bodes well for achieving a far more competent and less bias provincial body that take decisions on land use management.

· Clause 21 is of particular interest to local authorities.  Although provision is made for a declaration of interest under s 28(1)(b), this disclosure or interest has in the past worked to the detriment of the development planning process with regard to the DFA.

· Applicants practicing and submitting applications within the jurisdiction of a particular municipality should be disqualified from serving as members on the Provincial Land Use Tribunal. The fact that applications are considered that were submitted by that particular member is already prejudicial whether regarded as “trivial” in terms of clause 28 or not.

· The basis for fair administrative justice is that - “Justice must not only be done but must be seen to be done”. Whether the applicant has an interest or not, one of the main reasons for the distrust relationship that was created with the DFA tribunals was the practice that any applicant that operates within the jurisdiction of the City of Johannesburg can also be a member of the Tribunal.  In some instances, a chairperson, the objector and the applicant on applications were the same person for applications within the same suburbs.

Clause 22 & 23 

See comments on clause 28

Clause 25 - Jurisdiction of Tribunal

“25. A Tribunal has jurisdiction in respect of the Province in which it is established.”

The above should however be read with clause 36 which qualifies the jurisdiction of the Land Use Regulator.  The definition of the “Land Use Regulator” includes both the Municipal Land Use Committee and the Provincial Land Use Tribunals.  
Clause 27 – Conditions of appointment for Tribunal member

· In the Arrangement of Act, this clause is referred to as “Conditions for appointment” and it is proposed that the reference in the Arrangement of Act read the same as this heading.

· This clause allows for the Premier to determine – “(a) the conditions of appointment of members of a Tribunal...”.  See comments made under clause 21 read with clause 28. 

Clause 28 - 31 

See comments on clause 28 under clause 20 & 21 

Part 3 – Functions and Procedures of Land Use Regulators

Clause 32 – Land use restrictions

This clause will form the basis of Law Enforcement by the Municipalities. Clause 32 states that where no planning or land use scheme applies, such land may only be used for purposes listed in Schedule 1.  This may be problematic where there are pieces of land that are de-proclaimed mining land as the Surface Right Permits are therefore not applicable any longer.

Clause 33 – Change with approval of Land Use Regulator 

· In the Arrangement of Act, this clause is referred to as “Change only with approval of Land Use Regulator” and it is proposed that the reference in the Arrangement of Act read the same as this heading.

· Refer to comments under the definitions regarding what constitutes an “application” read with comments under clause 39.

Clause 34 – Conditional approval of application

This clause is supported and as it also supports the City’s policy of not exceeding 5-year approvals and extensions.

Clause 35 – Restrictive conditions

· In  terms of our comments under the definitions and what constitutes an “application”, it appears that an application in terms of s 33(1)(a) for a change of land use, form of function will be done in terms of s 39 whilst an application in terms of s 33(1)(b) will be done in terms of s 35.  As indicated above, the Bill does not make it clear that these two types of applications can be submitted simultaneously or not, and whether they are mutually exclusive as the “or” indicates under s 33(2)(d).

· The removal of restrictive conditions that is provided for in this clause is very wide in terms of the powers granted to the Land Use Regulator and may solicit some opposition from private entities.  It may become problematic in that the Municipality will become entangled over disputes of rights of private individuals similar to the compensation claims in the Town Planning and Townships Ordinance, 1986, s 44 which relates to land use rights rather than restrictive conditions but which amounts to the same matter.

· This attempt is inadequate to try and deal with compensation for restrictive conditions and is not taking into account that there does not appear to be a limitation on the removal of any “restrictive condition or obligation”.  By making it an order of a civil court having jurisdiction, the amount of compensation is not limited and any court of jurisdiction would be able to grant such an award. Surely it is not the intention to award compensation up to 1 million rand as would be possible depending on the level.

· Section 24 of the Constitution provides for all citizens of South Africa with a dual environmental right to live in an environment that is not harmful to their health and well-being and to have the environment protected for the benefit of current and future generations Paraphrased from the Constitution of the Republic of South Africa, Act 108 of 1996. The National Environmental Management Act (Act 107 of 1998) (NEMA), the amendments thereto and the sub-ordinate sector specific Acts (such as the Biodiversity Act, the Air Quality Management Act, etc.) are the main statutes giving effect to this right by means of ensuring protection of the environment and to create and maintain environmental conditions that are not harmful to human health and well-being.

· S 35(2)(a) – It is proposed to include section 24 of the Constitution.

Clause 36 – Jurisdiction of Land Use Regulators

· The qualification of the jurisdictional areas of application in terms of clause 36 is supported since there is no qualification on the type of application but rather the interests that may be affected.  This is a far more relevant classification than for instance where the DFA tried to determine by means of reclassifying applications as “land development areas”.

· There will also be robust debate and litigation on what constitutes national and provincial interest and what affects land directly or not, outside the municipal boundaries of the particular Land Use Regulator.

· Cognizance should also be taken of cross-border effects of potential environmental incidence or impact on sensitive environments.

Clause 37 – Jurisdiction where provincial or national interest affected

· Section 37(b)(ii)(aa) – include “environment” after “…health…”.
· Although the issues of interest in this clause and clause 38 are being legislated it, will remain open to interpretation and testing.

Clause 39 – Application to change land use, form or function.

· The effectiveness of this clause will only be tested in terms of the prescriptive provisions regarding publication of applications and the time limits in terms of which the applications must be submitted, before clause 40 takes effect and the application is being regarded as being unduly delayed.

· The time limitations that the Minister intends imposing will have a huge impact on the municipality’s abilities to take decisions.  It may be worth arguing that the imposition of a particular and specific time limit “being prescribed” is unwarranted in view of clause 40, which in any event allows for “undue delay”.  

· Having accepted that there will be a prescribed period within which decisions are to be taken it may be difficult to argue later once the time limit is being debated.

Clause 40 – Undue delay

Current legislation refers to unreasonable delay as opposed to undue delay.  The concept of what is undue and unreasonable and the different interpretation should be ventilated before including this. Perhaps the inclusion of a definition of “undue delay” would be appropriate.

Clause 41 – Procedures to be followed by Land Use Regulator

It should be noted that it is difficult to relate and comment on the impact of the legislation and any detail of the provisions if there are so many matters that are still “to be prescribed”.  
Clause 42 – Investigation by Land Use Regulator

· At this stage, the City requires that investigatory work must be done by the applicants.  Despite current provisions allowing for investigation by the applicant, this clause now places a greater burden on municipalities to ensure that they undertake to do investigations themselves if they are so designated by the Land Use Regulator. 

· It may be prudent to include engineering investigations that must be conducted either by the City or the applicants in areas where it is necessary e.g.  the Buccleuch townships.

Clause 43 – Public hearing by Land Use Regulator

· In terms of clause 43 the “Land Use Regulator or its designate ...” may hold a public hearing.

· This particular clause read with clause 61 is confusing.  Clause 61 states that the Land Use Regulator may delegate any of its powers, excluding the power to decide a land use application (which will be dealt with in detail hereunder).  In     s 43(2) it appears that the designate will only be allowed to prepare, set down and support the conducting of the hearing, but the actual decision and consideration will still be done by the Land Use Regulator.  This should be made clear if it is the intention.

· There are a number of improvements we can suggest on this particular clause.  Currently it is a struggle to find a balance between the requirements of PAJA and the requirements in terms of planning legislation.  One benefit of this clause is the use the word “may” in s 43(1) instead of “shall” which gives the City greater discretionary powers to hold hearings, however this does not exclude the City from the requirements as set out in PAJA.

· In terms of s 43(2)(a), a written notice summoning a person must be given but no prescriptions are made as to how this should be done. The City is currently doing this by way of registered letter notifications which amount to huge expenses. What is of concerns is that it does not confine the “persons to be summoned” to persons who made representation or who may have seen the invite to make representations in terms of clause 41.

· S 43(2)(b)(c) – Previous legislation allowed for the submission of evidence by persons or bodies, including documentary evidence, however, because it was a quasi-judicial process, aimed at full public participation, especially for those members of the public and resident’s associations that are not conversant in court proceedings to attend and participate in hearings, to administer an oath and cross-examining of witnesses was not allowed.  

· Clause 43 takes on a more judicial process similar to that in the DFA (where witnesses can be summoned) instead of the more public, objector and resident friendly procedure adopted in the Town Planning and Township Ordinance, 1986.  If it is the intention of the legislator through imposing “Directive Principles” as contained in s 4(1)(e) “to promote land use management measures that are taken timeously and in a democratic, participatory ” manner then the more judicial process contemplated in clause 43 does not support this directive principle.

Clause 44 – Deciding an application

· The considerations are sound but it will be problematic if public participation is allowed under clause 39, as you are not forced to have a hearing of those who participated in terms of clause 43.

· Since this is a decision making clause, it is proposed that s 45(1)(a)&(b) be included to form part of clause 44. 

· When an application is approved, or rejected it will be made subject to conditions and therefore the proposal.

· Section 44(3) - As per other legislation it appears to be popular in drafting legislation to rather than use the word “refused”, where an application cannot be approved, the word “rejected” is used.  Unfortunately the word rejected has a common understanding that when an application is submitted and it does not comply with the prescriptive provisions relating to submission, it is rejected on the basis that it may be incomplete, not competent etc.  A “refusal” in turn has the connotation that if an application is able to be considered but there is no approval of the application, it is refused.  A rejection implies re-submission.  A refusal implies that the application has been dealt with and was not approved. Approval and refusal has been tested in the current planning legislation and there does not seem to be a reasonable explanation why the wording has to be changed only to be challenged at a later stage.
Clause 45 – Conditional approval of application

· S 45(1)(a) & (b) - Although this may be a small point, s 45(1)(a) & (b) are mutually exclusive to each other.  The implication is therefore that either the Land Use Regulator determines the conditions or those conditions that are prescribed will be imposed.  It will be impossible for all variables that may occur on applications, to draft conditions relating thereto and prescribe them.  There will always be conditions that the Land Use Regulator will be imposing based on the particular circumstances and in addition to those that were able to be prescribed.  It is suggested that the “or” be changed to “and”.  This will mean that those required in terms of prescriptive provisions and required by the Land Use Regulator may be imposed.

· S 45(2) - The idea of making the application lapse as a result of non-compliance with the conditions is a good idea however, thought must be put into the fact that somebody must make sure that the conditions are complied with.  Neither the Surveyor General nor the Deeds Office will be the custodians of these conditions and therefore, it can only be the Local Authority. There should be a process whereby the applicant have to comply with the conditions e.g. if a servitude is to be registered, how, when and who is going to check and sign the notarial deed.  If engineering services are to be installed, how, when and who and also what about engineering standards and guarantees?

Clause 46 read with clause 56

· No provision is made in this clause to state the time period by which an appeal is to be lodged.  It is proposed that “…within a period as may be prescribed.” be used.  This qualification is however not included in s 46(a) but it is included in under s 46(b) but without reference to a time period and it is proposed that it should also be included in s 46(a). 

· The question will be that if s 46(a) does not give authority to the Minister to prescribe the time within which an appeal can be lodged, whether it can actually be included in the regulations.  Further, s 56 sates that a land use scheme is deemed to be amended when the change is approved by the Land Use Regulator.  If there is no limitation on the number of days in which to lodge an appeal, you may find that building plans could have been approved based on the approved amendments and an appeal is lodged some time after the approval.  This will mean that costs may have been incurred by the owner of the land on which the amendment was approved and the appeal may be upheld, and what has been built may have to be demolished.  This issue must be clarified. 

· See comments under s 56.

· S 46 does not indicate who may appeal, it just states than “an appeal” against a decision may be made.  Does this mean “any person” may appeal?  This makes it very wide and in practice means that we may deal with appeals from all and sundry and the general public at any time, whether they were part of the original process or not.  This is too wide and should rather specify who may appeal.

CHAPTER 4 – LAND USE SCHEMES

Clause 49 – Revision on redetermination of municipal boundary

Correct the spelling of “redetermination” in the heading to “re-determination”.

Clause 53 - Contents of land use scheme

It is the intention of the City to follow the Brazilian model of formalizing informal settlements by the demarcation of areas as zones of special social interest.  It appears, obviously without the benefit of the “prescribed” provisions that this will still be possible in terms of what can be contained in the proposed Land Use Schemes.  

Clause 56 – Amendment of Land Use Scheme by decision of Land Use Regulator

· See comments under s 46

· It is no longer a requirement that when an application for a change in land use is made in terms of s 45, to publish such a decision.  S 50(3) in actual fact specifically excludes a change or amendment in terms of s 56 from the term “amend” or “amendment” to be published in terms of s 52.  It is clear therefore that no publication of an amendment of a scheme in terms of s 39 read with s 44 will be done.  The amendment appears to take affect once the decision is taken as per s 56.  

· There are two concerns with the above:

· The first concern is that the prescription around the number of days in which to lodge an appeal is not known.  It appears that the appeal may be done at any time against the decision, since s 46 is silent on the time within which the appeal may be lodged. The prescription is limited to the lodging of an appeal against a decision of the Tribunal, not the Land Use Committee of Council and this would be problematic.  You may find a scenario where building plans are approved and an appeal is received at a later stage.

· The second concern is the implementation of decisions.

In terms of an application for a removal of a restrictive condition contemplated in s 35 read with s 33(1)(b) and 33(2)(e), the implementation is simply to have such removal amendment or suspension by application to the registrar of deeds recorded (all of course in the prescribed manner).  See s 35(6). However, with an application in terms of s 39 read with 

s 33(1)(a) and 33(2)(d), there does not appear to be any implementation process other than to state that the amendment comes into operation in terms of s 56 when the change is approved.  What about applications which include s 33(a) – (c) applications, like township establishment, subdivision and consolidations?

No implementation process is indicated in the Bill.  As per the general comments,  the Surveyor General and Registrar is completely left out of the process and also on how these changes in “form and function” are supposed to be dealt with.  They can surely not take effect as indicated in s 56(2) on the date of the amendment of the “form or function”, if the amendment is by means of a township establishment, subdivision or consolidation application.  The custodians of the change in form and function in this instance would be the registrar and the surveyor general.  The records of the Registrar in terms of it being registered properties forms the basis of all municipalities’ rates bases and this should also be read with the Local Government Rates Act, 2004.

· Two additional sections to deal with compliance issues are suggested:

· “The applicant shall comply with all conditions of the application as approved to the satisfaction of the Local Authority, prior to any exercising of any land use rights, development of the site, transfer or the separate registration of a property, land or piece of land on which an application was approved.  The applicant shall provide proof of such compliance or that arrangements in respect of such compliance have been made to the satisfaction of the local authority.”

· “The applicant shall provide proof to the local authority that all services as may be required by the local authority have been provided to their satisfaction or that arrangements in respect of such compliance, including the furnishing of guarantees, if acceptable to the local authority, in respect of any services having to be installed have been provided.”

CHAPTER 5 – OPERATIONAL PROCEDURES FOR LAND USE REGULATORS

Clause 61 – Delegation of functions

· Throughout the Bill reference is made to an “application”, as defined in s 1.  In                s 61(1)(a) reference is made to a “land use application”.  The question that must be raised is, as to whether this is a different type of application or whether it was the intention to refer to any application as contemplated in the definition.

· Approximately 80% of all land use applications dealt with in the City of Johannesburg is done in terms of powers delegated to officials to approve or refuse applications.  If the interpretation of s 61 is correct, it will mean that all applications, (depending on the definition of a land use application) must go the Land Use Committee and cannot be delegated.  This should be clarified.  Due to the huge volume of applications dealt with, not only in the City of Johannesburg but also in most local authorities, it will become and impossible task.

Clause 62 – Technical and other advisors

Advisors must be registered and qualified practitioners in the field of expertise eg. Environmental Assessment Practitioner as outlined in the NEMA Regulations, 2006 (as amended)
CHAPTER 8 – GENERAL PROVISIONS

Clause 71 – Offences and penalties

· The same comments under clause 43 read with the Directive Principles, which requires participation in the land use management process applies.  The penalties under s 71(f) & (g) and s 71(2) seems severe, if it is the intention to promote participation in these processes.

· It is proposed to include contraventions in terms of “Duty of Care”, S 28 of NEMA

Clause 72 - Regulations

Without the regulations as was the case with the Gauteng Development Planning Act, the Bill cannot be properly considered and implemented.  The success of this Bill will also depend on the regulations which are to be prescribed as it should be written in such a way to protect the rights and obligations of all parties.  

Clause 77 – Repeal of laws

It is proposed that the Gauteng Removal of Restrictions Act also be repealed.

Clause 78 – Transitional provisions

· This clause deals with applications that were dealt with and are being dealt with under the DFA, which will be repealed by this Bill.  However the repeal does not include the Ordinance.  This creates the position that there are parallel, or purportedly parallel processes that will only complicate processes again.

· The Gauteng Removal of Restrictions Act is also not being repealed and the same comment applies.

· Many of the provisions in terms of the Gauteng Planning and Development Act, 2003 are contrary to that intended by Land Use Management Bill?

GENERAL COMMENTS
1. DECISION MAKING 

This is a much better attempt at drafting a Bill than many of the previous attempts especially with regard to having a Land Use Regulator (decision making) body hierarchy between the Municipality, Province and the Minister.  However, there are still provisions that give a Provincial Body original power of decision making, but with a number of limitations in terms of the proposed clause 36.  These limitations are much easier to live with and can be debated.  The Bill requires a Municipality to submit its own applications to Provincial government. The current procedures in the Ordinance do not require this but at the same time also avoid the problem of being judge and jury. We would prefer the existing procedures to be retained (at least in the instance where municipalities have approved spatial development frameworks). What happens when the applicant is provincial government – does the principle of not approving your own development applications also apply in that case?
The prescribed category is not known at this stage but it will be interesting to see once they are determined. The necessity to have a Provincial Body as an appeal body is however acknowledged.

2. APPLICATIONS IN TERMS OF THE ACT, IMPACT AND THE REGULATIONS

Clause 39 – 45 mainly affects the land use management procedures in the Council and will have a huge impact on the City’s capacity to deal with applications.  What is of grave concern is that, there are a number of issues still “...to be prescribed...” which most probably will only appear in the Regulations, the detail of which is vitally important in order for the City to provide in debt comment.  
The not so well thought out Development Planning Act was enacted without the Regulations.  Hopefully this will not be the case in the Land Use Management Bill.  If this was to happen, it will be extremely difficult to implement the Act.

On looking at the Bill, it is difficult to ascertain the impact of the Bill and its provisions until the prescriptive provisions have been made known in the Regulations.  E.g. the time in which a decision on an application is to be taken.  Refer to the detailed comments per clause.

3. DELEGATIONS 

One of the other general concerns is also the way in which delegations are dealt with in clause 61. Consideration must be given to the more detailed comments on the delegations of the Land Use Regulator.
4. THE SURVEYOR GENERAL AND THE REGISTRAR 

One of the biggest gaps that are not provided for is the implementation of the changes to the land use scheme, use form and function.  Changes are not only made to land use but also cadastral entities and ownership in terms of the type of applications that are covered by clause 33.  
Both the Surveyor General and the Registrar of deeds are left out with regard to Township, Consolidation and Subdivision applications most of which were prescribed in the previous legislation on implementation.  

It is not clear whether it is the legislator’s intention, to allow the Land Use Regulator when imposing conditions as part of the approval of applications, that they will through these conditions determine the Surveyor General and Registrars’ involvement in the applications.  

By leaving it to the Land Use Regulator, it may become a dangerous approach in the protection of property records and rights of individuals.  The conditions that are imposed as a result of changes to land use, form and function must be implemented but is only limited to rezonings and removals, not the more important Townships, consolidations and subdivisions.  

5. ENGINEERING SERVICES 

The component inherent to any chance in “land use, form or function” that is also conspicuous in its absence, is that of the provision of engineering services, open spaces and financial contributions towards the provision of engineering services and open spaces.  
One of the big issues that have crystallized over the last two decades is the separation of engineering services from development and the resulting chaos.

The Bill provides for Regulations to be drafted but does not specifically provide for the inclusion of construction and contributions towards the provision of engineering services and open spaces, which will only contribute to the “current” service crisis.  Since the Bill is silent on the matter of developer’s contributions to engineering services, the Bill should include a provision that municipalities may require developers to contribute to the development of infrastructure. It is proposed that provision for this should be made either through an additional clause in the Bill or through prescription. 
6. DEVELOPMENT FACILITATION ACT 

The opinion was always held by the City of Johannesburg that in so far as the DFA is concerned it found its applicability in dealing with Rapid Land Development and more particular IDP type development and housing projects.  The DFA as a tool to achieve a quick way of formalizing informal settlements would have been a suitable mechanism.
It is the intention of the City of Johannesburg, to use the condensed and quicker route of the DFA to formalize the more than 180 informal settlements within the boundaries of the City of Johannesburg.  The Development Facilitation Act, without going into too much detail allows for the registration of “initial ownerships” once the land parcels which will result in a general plan of a proposed land development has been pegged, to be registered.  This means that some form of ownership and formalization can be fast tracked through the DFA, which will not be possible in terms of this Bill or other current legislation.

It is suggested that Chapter 5 (V) of the DFA be retained for that purpose only and that it not be repealed and those sections which apply mutatis mutandis to that Chapter for purpose of initial ownership, also be retained in order to allow for the quick release of land development and formalization of informal settlements.  This may be done while the Regulations for the Bill will be drafted and allow for interim use of the DFA until the Regulations have been implemented.  

The process contemplated in terms of the DFA for the purpose of formalizing informal settlements can be presented and argued by the City of Johannesburg and we request an opportunity to present the said process.  Not to derogate from the importance of the retention of some of the provision of the DFA, we did not go into all the detail off the intended process of formalization.  The retention of some of the provision of the DFA should not overshadow the comments of the Bill, but deal with some of the real concerns that we have with regard to some of the provisions.

7.  Land use tribunal

Land Use Tribunal must take cognizance of decisions of approval or disapproval (where appropriate) made by the Gauteng Department of Agriculture, Conservation and Environment (GDACE). In the past, decisions that were made by a Development Tribunal tended to override decisions as made by GDACE and in terms of environmental legislation. This should not be permitted to continue. Development Tribunals should take into account the comments or decisions as made in terms of other legislation and by other government bodies. 

8. Development Applications

References to applications affecting the environment are also of concern as "All development applications affect the environment and should therefore be in line with the requirements of NEMA, and also with the Environmental Impact Management Regulations”.

In as far as the Bill must be enacted it is suggested in any event that it not be enacted until the Regulations have been drafted and circulated for comment.

We trust that the above comments would be useful in drafting the final legislation pertaining to Land Use Management.
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