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1. 
INTRODUCTION:
1.1
These comments are furnished by the Institute for Constitutional and Labour Law Studies (“the Institute”).

1.2 The Institute is a Section 21 Company established to, inter alia, within the legislative framework applicable in the Republic of South Africa, study, investigate and comment upon (where necessary) issues of constitutional and labour law importance.

1.3 The comments follow upon the written invitation issued by Honourable R. Mohlaloga, Member of Parliament and Chairperson of the Portfolio Committee on Agriculture and Land Affairs.

1.4 The Institute considers itself an interested organization and therefore equipped with the required locus standi to furnish its comments pertaining to the Land Use Management Bill to Parliament and respectfully requests that the comments and submissions herein below be regarded by Parliament in line with its constitutional mandate to facilitate public participation in the legislative process. The Institute is registered in the Republic of South Africa (Registration No. 2008/008837/08) and the Institute employs only South African citizens.  The Institute’s patrons are also without exception South African citizens. 

1.5 The Institute is a non-partisan association (not for gain) and seeks to, inter alia, promote upholding of the Constitution, its values and importance within the broader South African community.

1.6 The Institute would be pleased to make verbal representations to the Honourable Portfolio Committee on Agriculture and Land Affairs at the date of the public hearings to be conducted at parliament (on Wednesday, 30 July 2008 and Thursday, 31 July 2008).

POLICY CONSIDERATIONS
2. The Institute’s comments and submissions are founded upon the following relevant policy considerations:

2.1 Consideration and implementation of the relevant sections of the Constitution of the Republic of South Africa
 is regarded as paramount and non-negotiable. 

2.2 Current land reform legislation was considered throughout the process of evaluation of the content of the Expropriation Bill.
2.3 In principle the Institute underwrites the need for land reform to right the injustices of our history of land dispossession and restrictions on land ownership imposed upon previously disadvantaged individuals and communities.
2.4 The Institute acknowledges that Black land ownership was severely impaired since the start of the twentieth century by means including expropriation and discriminatory legislation and supports the principle of land reform – subject thereto that only legitimate claims for restitution be allowed.
2.5 The Institute is principally opposed to the idea of arbitrary decision-making forming the basis of dispossession of rights of ownership under the banner of land reform to the detriment of lawful land owners.
2.6 The Institute seeks to protect the freedoms, values and rights entrenched in the Constitution and is opposed to attempts to validate land reform through any process bringing about fresh discrimination against current lawful land owners and/or occupiers and their dependants. 
2.7 The Institute underwrites the provisions of section 25(1) of the Constitution which determines:
“No one may be deprived of property except in terms of law of general application, and no law may permit arbitrary deprivation of property.”

2.8 
The Institute is in favour of attempts to activate legislation whereby the process of land reform is stimulated whilst consideration is paid to the realities and importance of various relevant factors including:

modern day micro- and macro economic principles;

the importance of sustainable investor relations, particularly with foreign investors whose investments are of vital importance to inter alia support our currency valuation;

the sustainability of full-scale economic growth within the Republic of South Africa;

the envious protection of constitutionally entrenched rights of our citizens;

the accountability of national government in respect of balancing competing rights of citizens within the Republic of South Africa.

3. COMMENTS ON THE LAND USE MANAGEMENT BILL
3.1 Insofar as the definitions clause (clause 1) is concerned:

3.1.1 The Institute is of the opinion that it is unfortunate and undesirable that words and phrases such as “public interest” as well as “imbalances of the past” are not described and particularized in the definitions clause of the Bill.

3.1.2 In addition, the words “balanced economic development” (see the reference thereto in clause 4(1)(b)(ii)) are not described and/or particularized in the definitions clause.

3.1.3 The Institute is of the respectful view that words and phrases such as the aforementioned need to be particularly described in the Bill to prevent any future uncertainty insofar as it concerns the application and scope and purpose of the intended new legislation.

3.2 The Institute is of the opinion that clause 2 of the Bill is incorrect. This Act (the Bill) is not legislation envisaged in section 44(2) of the Constitution of the Republic of South Africa, 1996 (“the Constitution”).
3.3 In this regard it is submitted that the requirement stated in section 44(2) of the Constitution, namely the necessity to maintain national security and/or to maintain economic unity and/or to maintain essential national standards and/or to establish minimum standards required for the rendering of services and/or to prevent unreasonable action taken by a province which is prejudicial to the interests of another province or to the country as a whole, is/are not applicable if consideration is given to the objects of the Bill stated in clause 3 thereof.

3.4 It is to be emphasized that Schedule 5 of the Constitution contains a list of discreet and functional areas of exclusive provincial legislative competence. Thus the provincial legislatures have the power to pass legislation for their provinces with regard to any matter within a functional area listed in Schedule 5.

3.5 Notably the Bill and also the “Memorandum on the Objects of the Land Use Management Bill, 2008” attached to the Bill do not indicate and/or explain why the intervention of parliament as postulated in section 44(2) of the Constitution is required through the introduction of this Land Use Management Bill.

3.6 It is submitted by the Institute that such intervention by parliament (through the introduction and passing of the Land Use Management Bill) is unnecessary.

3.7 It is furthermore submitted by the Institute that the intended national legislation (the Bill) may potentially be invalid by reason of the fact that section 44(2) of the Constitution does not apply in the circumstances rendering the passing of the intended legislation necessary.

3.8 In the premises the legislative competence of parliament to pass the Bill is, respectfully, challenged and denied. In this regard the Institution relies upon the provisions of section 44(1)(a)(ii) of the Constitution.

3.9 It is submitted that the role and function and legislative competence of the nine provinces within the Republic of South Africa cannot and should not be usurped by national parliament by the introduction and passing of the Land Use Management Bill.

3.10 In the premises it is submitted by the Institute that the categorization of the Bill (as intended legislation) should be reconsidered by parliament. As stated above, the Institute submits that the main objects of the Bill and particularly its predominant legal subjects constitute functional areas of exclusive provincial legislative competence as listed in Schedule 5 of the Constitution.
3.11 It is submitted that, when considering categorization of the legal subjects of the Bill, a functional approach should be adopted (as done in the judgment of the Constitutional Court in Ex Parte President of the Republic of South Africa: In re: Constitutionality of the Liquor Bill 2000 (1) SA 732 (CC)). 
3.12 It is further submitted that the power of intervention by parliament under section 44(2) of the Constitution is defined and limited and that the occasion for intervention by parliament is likely to be limited (see the finding by the Constitutional Court in Ex Parte Chairperson of the Constitutional Assembly: In re: Certification of the Constitution of the Republic of South Africa, 1996 1996 (4) SA 744 (CC) at paragraph 257.

3.13 It is furthermore submitted by the Institute that the requirements for intervention, stipulated in section 44(2) of the Constitution, should be interpreted narrowly. 

3.14 In amplification of the Institute’s aforementioned concerns regarding the categorization of the intended new legislation (the Bill) reference is made to the powers of the Minister as stated in clause 5 of the Bill.  In this regard it is submitted that determination, by the Minister, as well as prescription of compulsory norms and standards for land use management will actively and continually interfere with the exclusive legislative authority of the nine provinces. Such determination and prescription by the Minister cannot and should not be countenanced within functional areas of exclusive provincial legislative competence under the disguise of the applicability of section 44(2) of the Constitution.

3.15 It is submitted that the prescription and regulation of land usage as envisaged in clause 32 of the Bill is unnecessary and that the current regulatory statutory framework is sufficient (both on a national and provincial and local government level).

4. 
It is submitted that the functions of land use regulators (see Part 3 of the Bill) interfere directly and in an unallowable manner with the functional areas of exclusive provincial and local government competence.

____________________ 

J. KRUGER

EXECUTIVE DIRECTOR: INSTITUTE FOR

CONSTITUTIONAL AND LABOUR LAW STUDIES

18 July 2008

� 	Act No. 106 of 1996 (as amended).  
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