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COMMENTS ON THE LAND USE MANAGEMENT BILL (LUMB)

JULY 2008

SUBMITTED BY: 

GAUTENG DEPARTMENT OF ECONOMIC DEVELOPMENT

1.
INTRODUCTION
The Department for Economic Development in Gauteng is responsible for, amongst others, the implementation of spatial planning and land use management legislation in the province.  The Department is also at an advanced stage in the drafting of a Provincial Planning & Development Act to replace the old Transvaal Town Planning and Townships Ordinance. In order to finalise this process, the Department needs the guidance of the national legislative framework. However, the current Bill introduces further uncertainty to the already complex area of distinguishing between the respective legislative and executive powers of provincial and national government.
2.
SUMMARY

The points below are a summary of our main concerns with the Bill.
2.1
There has been a lack of proper consultation with the Provinces before the Bill was finalised. The department provided detailed comments on the November 2007 draft Bill, however, we have not been provided with the opportunity to meet and engage with the drafters of the Bill, as such some of the critical comments we raised have still not been addressed in the current Bill. 

2.2
The Bill needs greater clarity and less ambiguity on what it intends to regulate. As its stands, the Bill displays a lack of clarity on what the precise areas of national regulatory oversight it is tackling. These should be identified from the onset in terms of the Schedules of the Constitution or in terms of any other empowering legal provision. By doing this, the areas for negotiation and agreement on legislative powers between yourselves and us as provincial government, as required by cooperative governance, can be better identified. This in turn will help us as a province shape our own legislative efforts appropriately in terms of our mandates provided for under the Constitution.  

2.3
The Bill struggles to fulfill its purpose as an overarching legal framework that establishes norms and standards for spatial planning across the country. This presents us as a province with a number of problems such as determining what are the areas for further legislative action that we should take.  

2.4
The Bill could better strengthen cooperative governance. A number of provisions touching on intergovernmental relations need wider consultation as they have the real potential for creating conflict between the three spheres.  

2.5
The LUMB repeals DFA without providing an alternative process for fast-tracking important projects.

2.6
The Bill has not taken full advantage of this particular opportunity to introduce new, improved and innovative practices in planning. Leadership and direction in terms of legal mechanisms dealing with new challenges such as urban sprawl, housing for the poor, integration of land use management with environmental issues, and so on, is lacking.

3.
DETAILED ANALYSIS AND SPECIFIC COMMENTS ON THE BILL
CHAPTER 1 

3.1
Application – Clause 2
3.1.1
This section states that the Bill ‘is legislation contemplated in section 146(2) of the Constitution and prevails over provincial and municipal legislation on land use management’. However, ‘land use management is not a distinct functional area provided for in the Schedules to the Constitution. Schedule 5 of the Constitution provides that provincial planning is an area of exclusive provincial competence. Part A of Schedule 4 states inter alia that regional planning and development, urban and rural development, the environment, housing and property transfer fees are areas of concurrent national and provincial competence. If the Bill is legislating over an area provided for in Schedule 4 – presumably ‘urban and rural development’ – this should be clarified and the precise functional area defined and stated.
CHAPTER 2

3.2
Clause 6 – National Support and Monitoring

3.2.1
Clause 6(1) provides that the Minister ‘may within available resources, provide support and assistance to municipalities in the preparation of their land use schemes.’ The term ‘within available resources’ is relative and could mean anything.  Alternatively, it is implicit in the term ‘may’.

3.2.2
The same role – ‘to support and strengthen’ local government – under S 154(1) of the Constitution is framed in the imperative. This contradiction should be resolved: this Bill cannot change a constitutional duty on national government to a power to be exercised at the discretion of a national Minister.

CHAPTER 3

3.3
Clause 36 – Jurisdiction of Land Use Regulators

3.3.1 
Clause 36 (b) (c) – The phrase ‘beyond the boundaries’ is not clear. For instance sub section (b) provides that the regulator is ‘the district municipality in which the land falls, if the application affects the use of land beyond the boundaries of a local municipality in which the land falls but not beyond the boundaries of the district municipality’. Land beyond the boundaries of a local municipality is located within another local municipality (given back –to- back local government). See sections 83 and 84 of the Local Government: Municipal Structures Act.  This section could talk about who becomes the Land Use regulator in cases of cross-boundary.

3.3.2 Clause 36 (d) - Will the national government have the necessary capacity to process frits time decisions of land use applications? It is proposed that applications deemed to be of national interest should be processed by the respective province in consultation with the Minister/ national government.
3.3.3
Clause 42 - Investigation by Land Use Regulator & Clause 43 – Public hearings by Land Use Regulator: These clauses are too prescriptive. Some of these conditions can be prescribed at provincial and municipal level. The Act should deal with issues of principle and issues of procedures can be provided for by the Regulations.
CHAPTER 4

3.4 Clause 48 – Adoption of land use schemes

3.4.1 Section (2) (b) states that a land use scheme may comprise of ‘different sub-schemes which together cover the whole area, and may include different sub-schemes for different portions of the same piece of land’: This defeats the whole purpose of formulating simple, unified and standardised land use management system.

3.5 Clause 55 – Enforcement of land use scheme

3.5.1
Section (2) (b): Still refers to a town planning scheme, which creates confusion with regards to the terminology to be used. Consistency in the use of terminology is critical in order to avoid confusion and misinterpretation.
CHAPTER 5

3.6
Clause 63 – Minister is the National Land Use Regulator
3.6.1
Once again, national government is treading on Schedule 4 of the Constitution without clarifying, defining and stating the precise functional area it is legislating.
CHAPTER 8

3.6 Clause 73 – Powers of Ministers

3.6.1
Section (3) (a) – The aim of this Bill should be to streamline the multiple land use and land development processes in the country. Housing development should form part of and follow land use application processes, as prescribed by this Act and provincial legislation. There is therefore no need to allocate ‘special powers’ to the Minister of Housing.

SCHEDULE 1

3.7 (j) Land Reform cannot be defined as a land use as it is a programme.

SCHEDULE 2

3.8 The Development & Planning Commission appointed by the Minister of Land Affairs in 1998 produced a wealth of research as to how the land use management legislation should be rationalized, integrated, aligned or repealed.  Schedule 2 has not built on that body of research in terms pieces of legislation that this Act needs to repeal.
3.9 National Treasury has also undertaken a study to rationalise planning legislation. How has this been incorporated into the Bill?

CONCLUSION
From the above, it is plain that we believe that the Bill needs further work to improve it from its current form.  We are, however, fully committed to a constructive relationship between our provincial government and the ongoing process of finalising and improving the Bill.   

