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COMMENTS ON THE LAND USE MANAGEMENT BILL, 2008

The comments provided in this document address the issues which support the overall view that the Bill is fundamentally flawed. A general clause by clause discussion is not provided at this stage as it is the departmental view that the Bill will have to be redrafted and cannot be fixed by way of a few amendments to the existing draft.

The provincial Department of Environmental Affairs and Development Planning: Western Cape (“the Department") hereby submits the following comments on the Land Use Management Bill, 2008 (lithe Bill"), in support of the view expressed above:

1. At the outset it is important to note that this Bill is the latest version of a number of drafts by tabled by the National Department of Land Affairs ("the Department") since 2001. Despite the fact that a limited number of workshops were held in respect of the previous drafts, none was held in respect of the latest draft. Extensive comments have in the past been raised by this Department. In our view mere lip-service was given during the consultation processes and we the provinces were never afforded a proper opportunity in terms of co-operative governance to discuss the detail of Bill, or the underlying principles. It is submitted that the consultation process is therefore flawed as the various drafts of the Bill was prepared after consultation rather than in consultation with the provinces.

2. The Bill is flawed in many respects and the Department is of the view that it will not pass constitutional muster. The crucial role that provinces play in regard to land use planning management is extensively ignored throughout the Bill, notwithstanding the fact that a wealth of experience and expertise regarding these matters resorts at provincial level in some provinces. The Bill provides for micro-managing at national level and this is a matter of concern.

3. Extensive amendments are being proposed in the Bill to longstanding accepted principles and terminology under the guise of unifying the system and this will have far-reaching effects on the practical implementation of the Bill in practice. The new planning terminology used in the Bill is highly problematic. This Province's zoning and subdivision terminology is widely accepted and applied throughout the Province by government departments and institutions, as well as by the private sector and private organisations. The new terminology is also foreign to at least four other provinces.

4. It is also of serious concern that the Bill does not address forward planning which is an integral part of strategic thinking and planning for the future.

5. Pre-constitutional terminology such as "tiers of government" instead of "spheres of government" is used in the Bill. A further example is the choice of poor wording for a land unit or land parcel or portion of land which in the later drafts became, contrary to technical and legal requirements, "piece of land", and has remained that despite this point being shown out in the Western Cape ‘s inputs.

CONSTITUTIONAL CONFLICT

6. It is respectfully submitted that the Bill is unconstitutional in so far as it micromanages the detail methodology of land use planning and management at provincial and local level, as opposed to providing principles of land use planning and management and a broadbrush plan for the country as a whole. The comment has previously been submitted that the principles of the Act should be binding nationally, but the detail methodologies, terminologies and procedures should be adopted by provinces voluntarily, or the principles should be made applicable by provinces by way of provincial legislation.

7. It is also respectfully submitted that the subject matter in the Bill does not fall within the ambit of section 146(2) of the Constitution. An exemption clause was proposed in a previous draft of the Bill so as to allow those provinces who have effective land use planning and management processes in place to continue in terms of those processes. We strongly support this option. However, in the current Bill under discussion, the exemption clause has been omitted.

8. The fact that the Bill prescribes principles directly applicable to municipalities and prescribing specific measures and bypassing the provinces, in our view, will not pass constitutional muster as it takes away the powers ascribed to the provinces in terms of the schedules.

9. Section 146(2) of the Constitution clearly refers to exceptional circumstances where national legislation would prevail. It is submitted that these circumstances are not applicable in respect of land use planning. The standardisation argument, we would submit, does not apply as it is going-to be far more problematic to change a number  of provinces in respect of land use planning terminology and management approaches, where this function should resort, than to allow provinces and municipalities to effectively manage land use planning in the provinces. Furthermore, the standardisation rationale stands to benefit few national private and public operators at the cost of far greater numbers of provincially - and locally-bound operators, authorities and people.

10. In terms of section 41 (1) of the Constitution, all spheres of government have a constitutional duty towards each other in a number of respects, amongst others not to exercise powers and perform functions that encroach on the geographical, functional or institutional integrity of government in another sphere. The Constitution also speaks of "spheres" as opposed to "tiers" of government. The Memorandum accompanying the Bill still refers to "tiers" of government which is indicative of the fact that the Bill is still rooted in the philosophy that national government presides at the top of subservient authorities.

INTERVENTION BY THE NATIONAL DEPARTMENT IN THE PROVINCIAL AREA OF LEGISLATIVE COMPETENCE

11. In the present case, as regards the Bill, it is important to keep in mind that it has been held, in respect of section 44(2), that the desirability from the national government's point of view of consistency cannot, in itself, warrant intervention in areas of exclusive provincial competence.

12. In paragraph 8 of the Memorandum to the Bill, the National Department refers to the implication of the Bill for provinces. It is stated there that the provinces will still have the competence to legislate on those functional areas mentioned in Schedule 5 to the Constitution, but that such legislation will be 'subject to section 146(2) of the Constitution, which determines that national legislation prevails over provincial  legislation, subject to certain conditions.

13. When regard is had, however, to the provisions of section 146, it is evident that the section applies to conflicts between national legislation and provincial legislation falling within a functional area listed in Schedule 4 (not Schedule 5, which is dealt with in section 44(2), quoted above), and furthermore allows for national legislation to prevail only in certain circumscribed contexts.

14. The specific situations referred to in section 146 are not applicable to land use planning and management in South Africa in the sense of detail measures ostensibly being necessary, and that it cannot credibly be claimed that any of the factors set out in the section currently, present insurmountable problems in the land use management domain. Insofar, therefore, as the National Department attempts to justify legislating in respect of an area within the provinces' exclusive competence on the basis of the provisions of section 146, such justification is misplaced.

15. In any event, if the circumstances set out in subsections 146(2) and (3) do not apply, then provincial legislation prevails over national legislation. Formally, however, section 146 imposes no conditions on the exercise of the provincial legislative competences by Parliament or the provinces in respect of the concurrent matters. Both spheres of government may therefore freely make laws in this regard. Section 146 only provides which law prevails in the event of a conflict.

16. The drafters of the Bill appear to rely on section 146(2)(b) in contending for the constitutional validity of the Bill. This is evident from the stated objects of the Bill, namely to provide, inter alia, for a” uniform, efficient and integrated regulatory framework’ and for 'directive principles' in respect of land use management4. Their contention would have been sound had the Bill in fact laid down a regulatory framework within which provinces were allowed to develop their own procedures and practices. The Bill should therefore be enabling legislation.

17. Chapter 7, for example, does provide for land use planning and management principles that are supported by the Department and that represent the kind of principles that can validly and constitutionally be enforced nationally. The Bill does contain principles that, if framed generally, would be valid. There are specific measures that can, for application in the Western Cape, be usefully adapted terminologically (although it would be highly undesirable, and even impossible, to attempt to change this Province's zoning and subdivision terminology). Some other measures can be adapted for this province to honour process requirements and certain principles of zoning management without which the Western Cape with its unique circumstances cannot function.

18. In its current form, however, the Bill addresses the municipal sphere directly, bypasses the provinces, and in several instances prescribes specific measures as opposed to principle. What the Bill does is to state various ideals, and then to 'micro-manage' certain aspects thereof. This appears, by way of example, from the following aspects to which the Department draws specific attention:

18.1. The Bill introduces various Gauteng-based concepts, reflected in the proposed tribunals system (flowing from the system employed in the DFA) and the use of terminology such as 'town planning scheme' and 'land use scheme' instead of the zoning concept which is ingrained in three provinces' wall-to-wall land use systems. (In the Western Cape, incidentally, the DFA has not been applied, due to the fact that the Land Use Planning Ordinance, 1985 ('LUPO') has been effective in dealing with the issues in respect of which the DFA was promulgated.)

18.1.1. Instead of enforcing the necessary principles and broad outlines for land use planning and management in South

Africa, the Bill's drafters proceeded from the point of departure that standardisation of detail is necessary because national stakeholders in the land use field find it problematic and cumbersome to have to deal with different provinces' land use planning and management legislation.

18.1.2. The answer to this argument is that national stakeholders are sufficiently few, and sufficiently large and capacity-laden, that it is far better that they make the 'sacrifice' of having to deal with different provincial land use planning and management acts, than the reverse - that is, that the far larger numbers of operators, provincial and municipalities, public representative bodies and so forth have to adapt fundamentally ingrained methods and terminologies to Gauteng-based methodology and terminology (foreign to almost half the provinces) simply for the sake of standardisation.

18.2. Provision should be made in clause 50 of the Bill to refer to municipal adoption and provincial approval of zoning schemes (or land use schemes, as they are referred to in the Bill). This is essential to ensure that provincial and regional planning and development are not compromised by parochial local interests that may prevail in the drafting of a zoning scheme - with wall-to-wall municipalities and zoning, it cannot be reasoned that all effects of zoning will be confined within the boundaries of each municipality and will therefore only comprise municipal planning. The probability of regional or provincial interest being affected by the municipal schemes envisaged is high.

18.3. There are, in fact, various clauses in the Bill that give powers now vesting in the provinces to the National Minister only, thus encroach upon the rights of provinces in land use planning and management. Such instances include, for example, clause 6: The attempt to impose 'land use schemes' as a land use control mechanism bears no relationship to the actual position as currently practiced in at least the Western Cape and also in some other provinces. It is also not clear whether a 'land use scheme' is to consist only of zoning regulations or also the zoning map, or even also, as in at least three provinces, a departure-and-consents register. It appears further that the National Minister will in effect usurp powers that falls under the provinces' constitutional regulation, support and monitoring functions in dealing directly with municipalities (see, for example, clauses 37 and 38, as well as clauses 47 to 51 and 76 (which effectively writes the provinces out of land use management).

18.4. As regards Chapter 3 of the Bill, there appear to be no logic in referring to decision-makers in two of the three spheres as 'land use regulators', yet to those in the middle (provincial) sphere as 'tribunals'. In any event, the proposed tribunals in the provincial sphere are unacceptable as a question of fundamental principle, as they are contrary to the principle of representative decision-making that has been a cornerstone of land use planning and "management in the Western Cape.

18.4.1. Decision-making through appointed bodies reflects an attempt to take effective decision-making that affects the people directly, out of the hands of the people's representatives and their delegates and to put it in the hands of appointed bodies. Direct decision-making by the people's representatives in the form of (in respect of municipalities) councils or their council committees, and (in respect of provinces) the Premier or his or her relevant Minister - a principle which can also be applied through delegated decision-making with appeal to the elected representatives concerned. The Bill, however, excludes the elected politicians from deciding upon land use management applications, in that it centralises the powers in relation to such applications in the hands of selected officials who form part of the tribunal or land use regulator concepts.

18.4.2. The tribunal system has not been successful in Gauteng (where it has been in use as a result of the provisions of the DFA), and there has been lobbying for the abolition thereof. This is, inter alia, because of the lengthy periods and the costs involved in hearings before the tribunals, which tend to turn into events resembling court proceedings.

18.5. As regards clause 36 of the Bill, district municipalities, especially in the Western Cape, tend to equate functional regions. District municipal planning is therefore in effect regional planning, and regional planning is a provincial constitutional function. It follows that issues and matters of both district municipal and provincial impact are provincial functions, and that must therefore not be a 'fourth sphere' in terms of planning, as is effectively created in this clause.

18.6. As regards chapters 3 and 4 of the Bill generally, the proposed entry point for applications seems to be the sphere where the decision will be made (here reference is made to cases that are by their inherent nature in different spheres - not to cases that change in sphere because of appeals). Entry points in the different spheres for cases residing in different spheres are impractical, mostly for reasons of capacity and of public understanding. The only practical entry point is the municipal sphere, with provincial and national cases then proceeding to the provincial sphere and national cases proceeding further on to the national sphere. With the two levels of appeal proposed in the Bill, appeals on minute matters may very well flood the National Minister's office.

19. Upon a consideration of the aspects highlighted above, the Bill comes across as control-orientated - such control being vested primarily in the National Minister. What is required is an indication in the Bill to the effect that the principles set out therein would be binding nationally, but that the detail methodologies, terminologies and procedures should either be adopted by provinces voluntarily or provinces should make the nationally-binding principles applicable to their own land use planning and management legislation. (Such an additional clause would also make the Bill more acceptable in provinces with non-Gauteng-based land use planning systems.)

20. In containing, in effect, too much detail on certain aspects, while ignoring the provinces in others, the Bill goes further than merely establishing norms and standards, or frameworks, or national policy. It intrudes on aspects and activities which may 'appropriately be regulated within the borders of the province, and that take place within the province or that can be regulated in a manner that has a direct effect upon the inhabitants of the provinces.

21. As mentioned earlier, in terms of section 44(2), Parliament may adopt legislation on a matter over which the provinces have exclusive powers, in certain exceptional circumstances, such as the maintenance of national security, economic unity or essential national standards. That Schedule 4 legislation may, furthermore, impact on a Schedule 5 functional area finds recognition on one reading of section 44(3). However, such provision was not designed to undermine the Schedule 5 competencies. They retain their full meaning and effect, except when encroachment by national legislation would in fact be 'reasonably necessary for, or incidental to', the effective exercise of a Schedule 4 competency. Since no national legislative scheme will probably ever be water-tight in respecting the exclusive provincial competences, and since the possibility of overlaps is great, it will on occasion be necessary to determine the main substance of legislation and thus to ascertain in what field of competence its main substance falls, and further what it incidentally accomplishes.

22. If Parliament cannot prove, however, that it is necessary to include particular provisions relating to exclusive provincial matters in national legislation such as the Bill, such provisions would be unconstitutional and invalid? With regard to the examples listed above, we do not believe that the National Department will be able to show that exceptional circumstances warrant the intrusion into the provinces' area of exclusive legislative competence to the extent that the Bill purports to do.

FORWARD PLANNING, ZONING AND SUBDIVISION

23. There are critical shortcomings in LUMB in regard to forward planning, zoning and subdivision, which would render LUMB impossible of implementation in the Western Cape in LUMB's current form, for example:

23.1. There is no forward planning chapter in LUMB. This is probably the result of the drafters' confusion between zoning and forward planning, two concepts that crucially need to be separated for land use planning and management to operate functionally and optimally in 21st-Century South Africa. It is fundamentally wrong to attempt to fulfil the function of land use planning and management without a forward planning chapter being part of the enabling legislation.

23.2 Following upon the above, a basic goal of LUMB must be to provide for the NSDP to be approved in terms of. law - to give it the status and applicability that it deserves, and to bring an end to the current situation of certain provinces simply ignoring it.

23.3 There are many essential zoning and subdivision concepts and measures missing from LUMB, for example, among others –

	lapsing of upgradings of land use rights if not utilised;


	compensation/betterment;


	establishment of the principle of subdivision before actual subdivision;


	the cadastral linkage and' confirmation of subdivision approvals;


	basis of evaluation, and


	contravention rectification.


23.4 In the Western Cape it would be impossible to undertake 21st century community-based land use planning and management in the absence of such crucial measures and concepts.

24. The disadvantages of the lack of a forward planning chapter in LUMB are also underlined by the lack of a consistency-ruling technical linkage between zoning and forward planning. Similarly LUMB lacks a clear separation of, and a principle-of-subdivision linkage between, zoning and subdivision. There must therefore be three clear chapters dealing with forward planning, zoning and subdivision, with a consistency-ruling linkage between the first two  and a principle- of subdivision linkage between the latter two.

25. Prescribing the process principle of planning is the way to prevent old-style blueprint and bottom-drawer planning from continuing to be practised in future. The process principle of planning, which is the modern replacement for the old-style blueprint planning, prescribes the principle of products from the general to the specific each being taken through phases that each contains a draft-participation-adoption sequence. The purpose is to achieve the result that a product known to interested and affected parties and on which successive phases can be built, will exist at the end of each phase, and that the final say over contentious issues will still rest with the decision-maker who bears the ultimate responsibility for the success of the plan. The above reflects the process principle of planning that should be legislated for in order to make continuation of the old-style blueprint planning impossible.

CONCLUSION

26. The goals and directive principles, as ideals, are laudable, but the Bill does not give proper content to the procedures necessary to attain such ideals. As a result, it appears to me that the Bill as it stands cannot be implemented, as it is vague in various respects (while over-detailed in others), lacking in technical detail (such as forward planning, as well as the singularly lacking list of 'Land use purposes' in Schedule 1 to the Bill) and does not satisfactorily explain its relationship with other applicable legislation and existing structures within the land use management sphere. That these aspects have concerned other stakeholders is evident from what is stated at paragraph 7.3 of the Memorandum8 to the Bill, which indicates that the Presidency, the National Treasury and the Department of Provincial and Local Government expressed concerns on, inter alia, the failure to 'link the broader strategic and development aspects to the issues of land use managemenf, and the failure to 'adequately address the complexity of the planning system, including the secto-focused regulatory and approval system'.

27. It has been held that where two legislatures have concurrent powers to make laws in respect of the same functional areas, the only reasonable way in which these powers can be implemented is through co-operation this principle extends to policy-making. It cannot therefore be said to be contrary to the Constitution for Parliament to enact legislation that is premised on the assumption that the necessary co-operation will be offered, and which requires a provincial administration to participate in cooperative structures and to provide information or formulate plans that are reasonably required by the Minister and are relevant to finding a solution to an impasse that may have arisen.

28. In the case of the Bill, however, the National Department has not merely laid down a policy framework enabling the Department to co-operate - it has effectively taken the need for the provinces' involvement away and either kept it for itself or devolved it onto local government. In doing so, it has gone beyond what is necessary in respect of its regulatory functions, and trespassed onto the area of the provinces' exclusive competence without regard for the boundaries set by the Constitution.

29. The Bill as it stands still does not satisfactorily address the concerns raised by the Department on previous occasions, and requires much more drafting and fine-tuning in consultation with all the relevant stakeholders, especially the provinces.

30. Given all the above, the current draft of LUMB is fundamentally flawed, unconstitutional and (in, for example, the Western Cape) impossible of methodological implementation. In view of this the Bill cannot be supported.
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