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Introduction 

Vodacom (Pty) Ltd (“Vodacom”) wish to thank the Portfolio Committee on Trade and 

Industry for the opportunity to comment on the Competition Amendment Bill [B31-2008] 

(“the Bill”) as introduced in the National Assembly and published in Government Gazette no. 

31101 of 29 May 2008.  

 

Vodacom’s written comments are structured as follows: 

A. Specific comments on the Bill- 

1.  The definition of historically disadvantaged persons (clause 1: section 1); 

2.  Application of the Act (clause 3: section 3); 

2. Complex monopolies (clause 4: section 10A (1)); and 

3. Causing or permitting firm to engage in a prohibited practice (clause 11: sections 73A 

and 74) 

B. Conclusion 

 

A.  SPECIFIC COMMENTS ON THE BILL. 

 

1. Definition of historically disadvantaged persons (section 1) 

  

 Vodacom wish to refer the Portfolio Committee to the DTI presentation made to 

parliament on 15 and 16 November 2007 in which the DTI highlighted the fact that 

existing government legislation that relates to broad based black economic 

empowerment is not aligned with the Broad Based Black Economic Empowerment 

Act (“BBBEE Act”) and therefore serves as a constraint on the effective 

implementation of the BBBEE Act and the Codes of Good Practice. In particular, 

during the aforementioned presentation, the DTI referred to the Preferential 
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Procurement Policy Framework Act, no. 5 of 2000, which must be amended by 

deleting the term “Disadvantaged Individual” and replacing it with the term “black 

persons” to take into consideration all the elements of the Code of Good Practice and 

the BBBEE Act. 

 

 On the basis of the above and the fact that the term “historically disadvantaged 

person” usually includes white women and/or people with disabilities, Vodacom seek 

clarity as to the use of the term “historically disadvantaged person” in section 1 (f) of 

the Bill, when in fact the definition in the Bill seems to refer to “black persons” as it 

clearly does not include white women and/or people with disabilities. 

 

 Recommendation: 

  

 Vodacom recommend that the term “historically disadvantaged” in section 1(f) of the 

Bill should be deleted and replaced with the word “black”. This will be consistent with 

the definition provided in the Bill and the intention of the DTI to align all legislation 

with the BBBEE Act and the Code of Good Practice. 

 

 

2. Clause 3: Application of the Act (section 3) 

 

 Vodacom support the policy objectives behind the amendment of section 3 of the Act 

and the acknowledgment that this will require a consequential amendment of section 

67(9) of the Electronic Communications Act, no. 36 of 2005 (“the ECA”) as already 

suggested in the schedule of the Bill in terms of clause 14. However, Vodacom 

highlight that this will also require an amendment to the Memorandum of Agreement 

between the Independent Communications Authority of South Africa (“ICASA”) and 

the Competition Commission as published in Notice 1747 of 2002, Government 

Gazette No. 23857 (“the MoA’). 

 

 The MoA will have to deal with, amongst other things, how ICASA and the 

competition authorities intend to coordinate activities and jurisdiction in respect of 

the sections of the ECA which deal with ex post and ex ante competition matters in 

Chapter 10 of the ECA. In particular it will be important to understand how ICASA 
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and the competition authorities will deal with issues on competition monitoring and 

investigation and associated penalties versus market reviews and imposition of pro-

competitive measures. The framework as per the ECA is much more comprehensive 

in dealing with the detection and remedy of anti-competitive behaviour on an ex-

ante basis.  

 

 Furthermore, Vodacom seek clarity as to how issues that arise from sections 37 and 

38 (interconnection and facilities leasing respectively) of the ECA will be dealt with in 

so far as they make reference to sections within Chapter 10 (the competition 

chapter) of the ECA. Vodacom submit that matters such as interconnection, facilities 

leasing and other matters which is regulated by ICASA in terms of the ECA should be 

dealt with in close consultation with ICASA on the basis of their experience and 

expertise on these issues. To illustrate interconnection requires a compulsory 

agreement on tariffs by operators, which viewed from a purely competition 

perspective without a clear understanding of how the relevant industry functions may 

seem to amount to a prohibited practice under the Competition Act, no. 89 of 1998 

(“the Act”). 

 

 

3. Chapter 2A: Complex monopolies 

 

Clause 4 of the Bill provides for the insertion of section 10A into the Competition Act, 

which introduces the concept of complex monopolies. A complex monopoly is defined 

in section 10A (1) to subsist within a market for any particular goods or services if: 

 

  “(a) at least 45% of the goods or services in that market are supplied to, or by 

two or more firms; and  

  (b) the firms referred to in paragraph (a) conduct their respective business 

affairs in a co-ordinated manner, irrespective of whether those firms do so 

voluntarily or not, within or without agreement between or among themselves, 

or as a concerted practice. 
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 Section 10A (2) lists instances when participation of a firm within a complex 

monopoly is prohibited based on listed characteristics of a particular market that 

have the effect of lessening competition in that market. 

 

 

 General comments and recommendation: 

  

 Vodacom recommend that section 10A be deleted in its entirety as not only is the 

section vague but it will also create a lot of uncertainty in the market. Vodacom 

submit that the majority of markets if not all markets, including the 

telecommunication market, will fall within the ambit of the proposed section 10A (1) 

(a) because, where there is more than one participant in a market, it is inevitable 

that two or more firms will supply at least 45% of the products or services in that 

market. The section provides no ceiling on the number of firms that may be 

considered. 

 

 This concern is exacerbated by the fact that the vagueness in the language of 

section 10A (which is discussed in detail below under specific comments) gives rise 

to uncertainty as firms and their directors may find it difficult to structure the firm’s 

conduct to avoid the prohibition in section 10A as the section is drafted in a way that 

will makes it difficult for firms and their directors to predict in advance- 

 

• their share (or combined share) of a particular market. Definitions of market 

and market shares within a market can be an extremely complicated process 

requiring detailed economic and legal analysis;  

 

• whether they will be regarded as engaging in “coordinated conduct”, 

particularly where such conduct may be involuntary; and 

 

• whether the market in which they operate is characterised by the factors 

referred to in section 10A (2), particularly where these characteristics may 

result from the conduct of other firms, of which they are unaware. 
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On the basis of the above, Vodacom submit that the concept of “complex 

monopoly” is contrary to the principle of the rule of law which demands 

that a person must be afforded a fair warning of what the law requires of 

them. The rule of law therefore requires that legal rules be clear and 

precise.  

  

Furthermore, the term “complex monopoly” is not found in European, Canadian, 

Australian or US jurisprudence. Following the repeal of certain of the provisions of 

the Fair Trading Act of the United Kingdom, it also no longer forms part of the 

jurisprudence of the United Kingdom. It is clear therefore that the concept of 

“complex monopoly” does not enjoy a significant degree of support in foreign 

jurisprudence, which means that, should this concept be introduced in South Africa 

our competition law regime, will be out of sync with international best practice as 

well as other prominent competition law regimes in the world.  

 

Below we provide you with a brief overview that shows that the concept of “complex 

monopoly” has been rejected in various other jurisdictions- 

 

United States of America 

 

The Federal Trade Commission abandoned the shared monopoly theory in 1982 

when the director of the Federal Trade Commission’s Bureau of Competition stated 

that the shared monopoly theory was “an unwarranted expansion of the law” and 

“not consistent with the public interest.”1  

 

The Federal District Court of Southern District of New York had also rejected the 

shared monopoly theory stating that “an attempt to allege the necessary market 

power by aggregating the market power of several defendants is mere tautology” 

and that “ an oligopoly, or shared monopoly does not in itself violate section 2 of the 

Sherman Act. Rather, in order to sustain a charge of monopolisation or attempted 

monopolisation, a plaintiff must allege the necessary market domination of a 

particular defendant.”2 (our emphasis) 

                                            
1 In the matter of Kellog Company et al, 99 FTC 8, 1982 WL 60891 at 304 
2 See consolidated terminal Systems Inc, 535 F.Supp at 225 (S.D.N.Y. 1982) 
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The US Courts have also held that conscious price parallelism does not of itself 

constitute a contravention of the various US anti-trust statutes. 

  

 United Kingdom 

  

 The United Kingdom Fair Trading Act of 1973 previously contained the concept of 

“complex monopoly”. The concept was subjected to severe criticism which led to its 

eventual repeal by the Enterprise Act of 2002. The explanatory notes of the 

Enterprise Act state that “[the] Act implements a pledge in the Government’s 2001 

election manifesto to give more independence to the competition authorities, to 

reform the bankrupt laws and to tackle trading practices that harm consumers.  

 

 Vodacom submit that in South Africa, the legislature is in the process of considering 

the Consumer Protection Bill which will, if enacted, “tackle trading practices that 

harm consumers”. Therefore, the introduction of “complex monopoly” theory into 

South African competition law would run counter to the development of competition 

law in the primary competition jurisdictions. Furthermore, the Competition Appeal 

Court has, on several occasions warned of the dangers of uncritical importation or 

application of principles borrowed from other competition regimes without a critical 

analysis of the concept.3 In this instance the South African competition law regime 

will be borrowing a concept of complex monopoly although it is a concept that has 

been rejected in other jurisdictions. 

 

 Australia 

  

 Australia has no “complex monopoly” theory. 

 

 Canada 

  

 Canada does not have any provisions relating to “complex monopolies”. The 

Canadian Competition Act’s abuse of dominance provisions are to be found in section 

79. Two issues are particularly relevant, firstly, it requires an effect within a market 

                                            
3 Mondi Limited / Kohler Cores and Tubes Case Number 20/CAC/June02. 
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(in which respect it is similar to the South African Competition Act) and secondly, it 

explicitly refers to a situation where “one or more persons” control a class of 

business. However, notwithstanding the existence of this provision, there is to date, 

no decision in which the Canadian Competition Tribunal has analysed the 

requirement for a finding of joint dominance. 

 

 The Canadian Competition Bureau has noted in its Enforcement Guidelines that “it 

will not pursue cases under the abuse provisions that are merely examples of 

‘conscious parallelism.’”4 

 

 Alternatively, should the Portfolio Committee wish to retain the chapter on 

complex monopoly in the Bill, our specific comments and concerns on the 

different sections of the Bill are discussed below. 

 

 Specific comments:   

 

Section 10A (1) (b): The Concept of “co-ordinated manner” 

  

 Vodacom note that the concept of coordinated conduct is central to the existence of 

complex monopoly but that it is not defined in the Bill and hence its meaning is 

unclear. Vodacom submit that it seems that the concept of coordinated conduct in 

section 10A (1) of the Bill is intended to be broader than an agreement or “concerted 

practice” which is defined in section 1 of the Act.  This gives rise to major concerns 

because the existing definition of “concerted practice” in the Act is already very 

broad. If it is the intention to refer to “concerted practice” then the terminology 

should be changed accordingly. 

  

 Furthermore, Vodacom submit that the concept of coordinated conduct implies a 

conscious action. It is therefore difficult to reconcile it with the possibility that the 

conduct may be involuntary as provided in section 10A (1) (b) of the definition of 

complex monopolies. 

  

                                            
4 See Abuse of Dominance in Canada, Assaf, Gascon & Feuer, Global Competition review, The 
Antitrust review of the Americas 2006 
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 Vodacom submit that it will be difficult for firms and their directors to predict in 

advance whether they will be regarded as engaging in “coordinated conduct”, 

particularly where such conduct may be involuntary. One problem with this concept 

is that, as an example, similar or identical prices can also result from intense 

competition. 

 

 Market characteristics listed in section 10A (2) 

  

 It is clear from the language of section 10A (2) that the market characteristics listed 

in section 10A (2) need not relate to the firms accused of participating in a complex 

monopoly, but rather that the market in which they participate has one or other of 

these characteristics.  

 

 Vodacom submit that this is unjust to a firm that is accused of participating in a 

complex monopoly without having conducted itself in any of the ways characterised 

in section 10A (2). The problem that arises is that another firm within a market 

(“firm X”) may potentially be found to be participating in a prohibited complex 

monopoly simply on the basis that firm X participates in a market which manifests 

“coordinated” conduct by other firms, even where those other firms may have 

engaged in that conduct on an involuntary basis and where firm X was unaware of 

the other firms’ conduct.  

  

 Section 10A (2) (a) (i) restriction of supply 

  

 Vodacom submit that it is not clear from the Bill whether some sort of agreement or 

arrangement between suppliers to restrict supply is necessary for in this section and 

seeks clarity in this regard. Furthermore, on the face of it, it seems that the 

requirement would be satisfied where a particular supplier in a market (whether part 

of the complex monopoly or not) chooses to operate at less than its full capacity. 

This is, independently of the fact that the firm accused of being part of a complex 

monopoly may not be the firm operating at less than its full capacity. 
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 Section 10A (2) (a) (ii) lack of innovation  

  

 Vodacom submit that whether or not a market lacks innovation is highly subjective. 

Hence, it is not clear how the Competition Authorities will deal with these sections as 

innovation can also be time-based. 

  

 Section 10A (2) (a) (iii) exploitative pricing 

  

 Vodacom submit that the term “exploitative pricing” is not defined in the Bill and 

therefore it is not clear under what circumstances a price would be considered to be 

exploitative. Vodacom assume that “exploitative pricing” is intended to be different 

from “excessive price” as defined in the Competition Act but seeks clarity in this 

regard. 

 

 Section 10A (2) (iv) exclusionary acts 

  

 Vodacom humbly submit that it is difficult to see how a market could be 

“characterized” by an exclusionary act. Furthermore, it is widely recognised that an 

exclusionary act, in itself is not necessarily anti-competitive. In the case of York 

Timbers v South African Forestry Limited5 the Competition Appeal Court held that: 

 

   “as there could conceivably be many acts by competitors occurring in a 

market, which could amount to normal acts of competition but which 

could amount to normal acts impeding or preventing a firm from 

entering into or expanding within a market, the definition of 

‘exclusionary act’, as employed in section 8(d) could not have been 

intended to impart into the definition of ‘exclusionary act’ the anti-

competitive effect thereof. In other words, the definition of ‘exclusionary 

act’ does not imply that an act which falls within the definition is 

automatically labeled as anti-competitive.” 

 

 The terms exclusionary act in the Bill should therefore be re-considered in relation to 

characterisation of a market. 

                                            
5 09/CAC/May01 
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 Section 10A (2) (vii) uniform pricing, similar trading conditions or other indicators of 

parallel conscious conduct 

  

 Vodacom submit that it is not clear what would constitute “similar trading condition” 

or what is intended by “indicators of parallel conscious conduct.”  Below we provide 

you with some examples of the problems that stem from section 10A (2) (vii) that 

have made it very difficult for Vodacom to understand the section– 

 

• In a particular market, there may be a few large participants and a number of 

small participants. If a smaller participant responds to a price decrease by 

one of its competitors by reducing its prices, is this “parallel conscious 

conduct”? If so, the market as a whole would be characterized as a market in 

which complex monopoly is prohibited (even though the conduct may be a 

legitimate competitive response in order to avoid a loss of sales). 

 

• Does this mean that parties in an oligopolistic market have to ensure that 

their prices are different from each other and move independently of one 

another? Would this not result in a wholly artificial market? 

 

In the UK Competition Commission Guidelines on Market Investigation References6 

the Commission indicated that ways to distinguish intense competition and oligopoly 

pricing include the fact that prices in competitive conditions, though tending to the 

same level, are over time, likely to exhibit significant variation as they respond to 

changing supply and demand conditions. 

 

 Furthermore, the US Courts have held that conscious price parallelism does not of 

itself constitute a contravention of the various US anti-trust statutes. The Canadian 

Competition Bureau has noted in its Enforcement Guidelines that “it will not pursue 

cases under the abuse provisions that are merely examples of ‘conscious 

parallelism.’”7 

 
                                            
6 CC3 June 2003 
7 See Abuse of Dominance in Canada, Assaf, Gascon & Feuer, Global Competition review, The 
Antitrust review of the Americas 2006 
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4. Section 73A Causing or permitting firm to engage in prohibited practice 

  

 Section 73A (1) of the Bill provides that a person commits an offence if, while being 

a director of a firm or while engaging or purporting to be engaged by a firm in a 

position of authority such person caused the firm to engage in a prohibited practice; 

or knowing acquiesced in the firm engaging in a prohibited practice in terms of 

section 4 (1) (b). In the Bill knowingly acquiesced means having acquiesced while- 

 

(a) Having actual knowledge of the relevant conduct by the firm; or 

 

(b) Being in a position in which reasonably ought to have- 

o Had actual knowledge of the facts contemplated in (a); or 

o Investigated the matter to an extent that could have provided such 

person with actual knowledge of the facts in paragraph (a); 

o Taken other measures which, could reasonably be expected to have 

provided such person with actual knowledge of the facts contemplated 

in paragraph (a). 

  

 Furthermore, section 73A (3) of the Bill provides that a person cannot be prosecuted 

unless- 

 

• The relevant firm has acknowledged, in a consent order, that it engaged in 

the prohibited practice; or 

 

• The Competition Tribunal or the Competition Appeal Court has made a finding 

that the firm engaged in the prohibited practice. 

 

In terms of section 73A (4), in any court proceedings, an acknowledgment by the 

firm, or a finding by the Competition Tribunal or the CAC that the firm engaged in 

the prohibited practice “is conclusive evidence” of the fact that the firm engaged 

in that practice.  
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As stated under section 74 of the Bill the punishment by any person for 

breaching section 73A is a fine of up to R500 000 and/or imprisonment up to 10 

years. 

  

  Comments: 

 

 Vodacom support the insertion of section 73A including the imposition of sanctions 

for directors and persons purporting to be engaged by a firm in a position having 

management authority. However, Vodacom wish to highlight concerns with regard 

the different standards of culpability used in the section. 

 

 Vodacom submit that the criteria set out in section 73A (2) for the meaning of 

“knowingly acquiesce” allows for a conviction on a criminal offence on a lesser 

standard of culpability than intention. In particular, section 73A (2) (b) of the Bill 

introduces a negligence standard test which extends to conduct that is not 

sufficiently blameworthy. Furthermore, looking at the factors listed under section 73A 

(2) (b) (ii) and (iii) the negligence standard is based on a low threshold that does not 

require actual knowledge but is only based on inputted knowledge.  

 

 Because of the negligence standard introduced in section 73A (2) (b) of the Bill, the 

“conclusive evidence” clause in section 73A (4) enables the competition authorities to 

obtain a conviction on a low threshold based on inputted knowledge. 

 

 Section 35 (3) (h) of the Constitution of the Republic of South Africa, no. 108 of 

1996 (“the Constitution”) provides that: 

   “Every accused person has a right to a fair trial, which includes the right 

… to be presumed innocent.” 

  

 In the case of S v Coetzee8, the Constitutional Court stated that “if a provision is part 

of the substance of the offence and the statute is formulated in a way which permits 

a conviction despite the existence of a reasonable doubt in regard to that substantial 

part, the presumption of innocence is breached.”  

 

                                            
8 1997(3) SA 527 
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 Although all rights can be limited, section 36 (1) of the Constitution provides that 

any limitation of rights must be reasonable and justifiable. Vodacom is of view that 

section 73A is in breach of the presumption of innocence, due to the low threshold 

of culpability introduced by the criteria set out in section 73A (2) (b) (ii) and (iii) as 

well as in light of section 73A (4) as discussed above, this limitation cannot be 

justified. 

 

 Recommendation: 

 

 Vodacom recommend that section 73A (2) (b) should be deleted in its entirety and 

replaced with the following words- 

 

   “(b) being in a position in which the person acted grossly negligent.” 

 

 Furthermore, Vodacom would like to also refer the Portfolio Committee to the United 

Kingdom Enterprise Act of 2002, where the English cartel offence only applies where 

an individual “dishonestly” engages in the prohibited conduct. 

 

 

B. CONCLUSION 

Vodacom again wish to thank the Committee for the opportunity to provide 

comments on the Bill and will welcome an opportunity to make oral presentations on 

the Bill should a public hearing be held. 
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