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Executive Summary

The Amendment Bill deals with complex monopolies, market investigations, concurrent jurisdiction and criminal liability of directors and managers for competition offences. These amendments should be complemented by amendments which clearly enable competition authorities to deal with intellectual property rights.

Although the current Competition Act arguably permits competition authorities to address anti-competitive effects of intellectual property rights, the legislation lacks important clarity in respect of the jurisdiction of the competition authorities to deal with intellectual property rights. The issue of intellectual property and standards, especially open standards is an important one for South Africa in light of the commitment to open standards. 

Intellectual property rights can be used anti-competitively to close off open standards. The Competition Act also contains a provision which enables the exemption of anti-competitive effects of intellectual property rights from the operative provisions of the Act. This provision was inherited from the previous legislation, legislation which is widely regarded as badly flawed, leading to its replacement by the current legislation.

The Competition Act should be amended so that it empowers the competition authorities more explicitly to deal better with the anti-competitive effects of intellectual property rights.   The suggested changes to the Competition Act would not require a great deal of technical legislative amendment. The suggested changes include the repeal of possible  exemption for intellectual property (sections 10 (4) and (4A), the explicit reference to intellectual property rights in the definition of 'essential facility', and the inclusion of abusive enforcement of intellectual property rights in the list of exclusionary acts in section 8 (d). The changes would however enable the competition authorities to investigate and regulate the effects of intellectual property rights with clear authority to do so.

The Shuttleworth Foundation

The Shuttleworth Foundation is a South African organisation that invests in social, technical and policy innovation in the fields of education and technology. The Shuttleworth Foundation is founded on an open philosophy that includes the promotion of open source, open standards and open information access with the belief that sharing stimulates change and broadens horizons. It is the further belief of the Shuttleworth Foundation that in an African context this open philosophy is key to progress and an enabler for education. Founded in 2001 by technology entrepreneur, Mark Shuttleworth, the Foundation works for the next generation of South Africans to benefit from an open and effective education system, a culture of open innovation and a vibrant knowledge economy. The Foundation works through active partnerships with local and international organisations. The Foundation has participated in has worked in numerous educational, innovation and open source projects to improve education in South Africa.

This proposal was prepared on behalf of the Shuttleworth Foundation by Andrew Rens and Karien Bezhuidenhout.

Andrew Rens, BA, LLB, LLM, attorney of the High Court, is the Intellectual Property Fellow at the Foundation.  He works on Intellectual Property Rights and policy, especially access to knowledge, the commons and innovation, subjects on which he blogs frequently at www.aliquidnovi.org. On award of his Master's degree he taught at Wits Law School, then after some time as a fellow at the Stanford Center for Internet and Society he returned to South Africa, where he is Legal Lead for Creative Commons South Africa, a co-founder and director of The African Commons Project, and a charter member of Freedom to Innovate South Africa.  

Karien Bezuidenhout is the Intellectual Property Portfolio Manager at the Shuttleworth Foundation. She works on issues of Open and Collaborative Resources and Intellectual Property Rights as they relate to openness and access in education and technology. The purpose of Karien's work is to explore and promote policies and practices that enable and support collaboration and the sharing of knowledge in the information age.  Karien holds a masters degree in Futures Studies from the University of Stellenbosch Business School and has also studied at the Graduate School of Business at the University of Cape Town.

Discussion 

The current version of the Competition Amendment Bill [B31-2008] is focused on complex monopolies, market investigations, concurrent jurisdiction and criminal liability of directors and managers for competition offences . The Shuttleworth Foundation submission does not engage in detail with those issues but raises an urgent, critical issue for inclusion in the Bill; the authority of the competition authorities to regulate the anti-competitive use of intellectual property rights. This authority is important to ensure an innovation friendly environment.

“Regulatory barriers to entry warrant special mention...Intellectual property rights provide a statutory framework of exclusivity that may constitute a barrier to entry. However the extent of the barrier to entry depends upon an appraisal of the right, and how far the exclusivity that it confers impedes competition.”
 


The Foundation is of the view that the current Competition Act grants the competition authorities the power to regulate the use of intellectual property rights in order to curb anti-competitive effects of intellectual property rights. However the wording of the current Act does not unambiguously empower the competition authorities. As a result some commentators have read the Competition Act as ousting the jurisdiction of the competition authorities to regulate the use of intellectual property rights, or limiting the  scope for regulation of intellectual property rights. The apparent ambiguity has been, and is likely to be seized upon by firms intent on evading the scrutiny of the competition authorities. The issues raised include the application of competition regulation to intellectual property rights, whether essential facilities includes intellectual property rights, whether abusive enforcement of  intellectual property rights constitutes an exclusionary act, and exemptions.

Anti-Competitive Effects of Intellectual Property Rights

An economic review of Intellectual Property Rights in South Africa has identified the anti-competitive effects of intellectual property rights.

“Moreover, although this is a matter of debate, the legal interpretation of the patent, design and trademark law appears to suffer from a systematic bias in favour of the owners of intellectual property rights and against technology dissemination. The economists' view of protection of intellectual property rights as a means to an end is not shared by all intellectual property practitioners. In addition, only in extreme circumstances are parallel imports resorted to whilst compulsory licensing is generally avoided. These problems will hamper legitimate copying and dissemination and could preclude local firms from the benefits of foreign technological innovation.

Taken together, these two sets of problems create the worst of both worlds: adequate intellectual property protection is cumbersome for domestic inventors to obtain yet so ferociously defended when (mainly foreign) patent owners are involved, that technology dissemination could be hampered. This is particularly damaging to a country that is a technology importer. Ultimately, both consumers and producers will suffers as a result. Consumers pay for innovation and when patent protection is too protracted or too severe they pay dearly. Local producers face costly licensing agreements or even more costly law suits, and if intellectual property protection is not aimed at technology dissemination, local producers will fail to compete internationally.”

However the mere grant or existence of an intellectual property right does not necessarily have an anti-competitive effect, because there may be (and often are) market substitutes for goods which are the subject of an intellectual property right
. Competition regulation is concerned with whether there are anti-competitive effects of intellectual property, and if so, dealing with those effects by a flexible and pragmatic response. 

Section 3 of the current Act states that the Act applies to all economic activity within or having an effect within the Republic.  It seems obvious that competition regulation applies to activities related to intellectual property, such as the granting or refusal of licences, enforcement or threats of enforcement of intellectual property, and practises and patterns of registering intellectual property rights
. However this understanding has been strongly contested, with claims that competition law does not ordinarily apply to intellectual property rights 
. The proposed amendment to the section 3 of the Competition Act should rectify this; sub-section (1) will read “Despite anything to the contrary in any other legislation, public regulation or agreement, this Act applies to all economic activity within, the Republic”. However for the Act to have the desired effect in respect of intellectual property certain supplementary amendments should make clear how competition regulation applies to intellectual property rights.  

Essential Facilities

Section 8 (b) prohibits dominant firms from refusing access to an essential facility. Although the regulation of essential facilities has included regulation of intellectual property rights in the European competition system, there have been a number of attempts to read the definition of essential facilities in the Competition Act down, including claims that is unlikely
 or undesirable that a court would regard intellectual property as an essential facility
. These claims appear to have arisen because of of abuse of dominant position in the market for treatment of HIV-AIDS by a pharmaceutical company
, in an attempt to claim that South African authorities lack the power to issue compulsory licences of those drugs. The extremely technical nature of the appeal in that case demonstrates need to resolve latent ambiguity in the legislation.

European law deals with intellectual property as an essential facility in terms of Article 82 of the Treaty Establishing the European Community. In the leading case of Radio Telefts Eireann (RTE) and Independent Television Publications Ltd (ITP) v Commission of European Communities, C-241/91 and C242/91, [1995] ECR 1-1743, the  European Court of Justice declared the subject matter of an intellectual property right to be an essential facility. 

If 'essential facility' is defined to explicitly include intellectual property rights then South African authorities will be able to draw on a rich European competition jurisprudence in crafting appropriate responses for South African conditions without being tied too firmly to a codification of that jurisprudence.

Exclusionary Acts

Section 8 (d) also has a prohibition, on dominant firms engaging in exclusionary acts. However unlike section 8 (b) which simply prohibits refusing access to an essential facility, subsection (d) permits exclusionary acts if the firm engaging in them can prove that the technological, efficiency or other pro-competitive gains outweigh the anti-competitive effect. This provision enables the competition authorities to introduce the 'rule of reason' in respect of some anti-competitive acts, which are not expressly prohibited under s8(a) and (b). Anti -competitive tying, hoarding and similar acts already in section 8(d) apply in respect of intellectual property. The authority of the competition authorities to deal with anti-competitive acts should be extended to include the prohibition of abusive enforcement of intellectual property rights.

The explicit mention of intellectual property in section 8 (d) will also counter claims that only section 8 (b) on essential facilities applies to intellectual property.
 

Exemptions

Section 10 (4) and (4A) of the Competition Act contains an exemption from application of Chapter 2 of the Act for the exercise of intellectual property rights.  A firm can apply for the exemption of agreements or practises that relate to the exercise of intellectual property rights. The apartheid legislation which was replaced by the current Competition Act contained a provision excluding intellectual property rights from the ambit of that legislation. The previous competition regime was widely regarded as ineffectual leading to its complete replacement, however the notion that intellectual property should not be subject to competition regulation survived into the new legislation, albeit in a weaker form. The consequence is ambiguity in respect of the application of competition regulation to intellectual property rights.

“Section 10 of the Act permits the exemption of agreements or practises that relate to the exercise of intellectual property rights. Thus it would appear that these rights are not ousted from scrutiny under the Competition Act. It is not clear, however, whether the exemption provisions of s10 apply to the abuse of an dominant position at all because s10 refers to an exemption of an agreement  or practice, which is not how abuse of a dominant position is statutorily described.”

This problem is reinforced by wording of s10 (4) and (4A) which allows an exemption in respect of intellectual property rights but does not give a basis on which exemptions can be granted, nor the object to be achieved by the exemption. In stark contrast section 10 (3) allows exemptions only when justified by reference to the socio-economic benefit to be derived from the exemption.

An exemption of conduct merely because it is relates to intellectual property rights is not justifiable in South Africa.  A comparative study of intellectual property law in developing countries found. 

“Some exemptions, which may be copied from developed-country legislation, make relatively little sense in developing countries. For example, Jamaica exempts agreements related to intellectual property, despite the fact that there is little or no innovation involving intellectual property rights... Exemptions may also sometimes be used inadvertently to protect vested interests.”

If sections 10(4) and (4A) were repealed the the possibility of exempting specific conduct relating to intellectual property rights under section 10(3) would remain open for deserving cases. The exemption would have to be justified on socio-economic grounds in the same way as all exemptions under 10(3). Therefore if a exempting conduct in respect of intellectual property rights would serve a socio-economic purpose it could obtain exemption under s10(3).

Standards, Competition and Intellectual Property

South African policy is concerned with the role which standards play in competition.  Addressing the African open source community the Minister of Public Administration  declared “[t]he adoption of open standards by governments is a critical factor in building interoperable information systems which are open, accessible, and fair and which reinforce democratic culture and good governance practices ... If we are to address the challenges facing our continent, we need to embrace and encourage free competition...”
 Open standards are necessary both for good governance and to create an innovation friendly environment, by enabling competition  which creates incentives for innovation, and the interoperation of competing technology products.  

The Amendment Bill reflects this concern in amending section 2 so that the objects of the Act include “consistent application of common standards and policies affecting competition  within all markets and sectors of the economy.” However both standards and competition policy are threatened by practises which use intellectual property rights processes contrary to the legislative intention for those processes.

“[T]he respect of IPRs [Intellectual Property Rights] under competition law is premised on the assumption that the intellectual property is properly obtained. Competition law may be applied when particular intellectual property rights have not been obtained in the property manner or are not deserved, for instance, when patents have been obtained by deceiving the patent office. In addition, low standards of patentability and shortcomings in patent examination may lead to the granting of “poor quality” patents that can hamper competition. Acquiring patent rights for frivolous developments or with overboard claims can provide grounds for anti-competitive intervention even in jurisdictions where IP is essentially see as compatible with competition law.”

The adoption of innovation friendly standards in South Africa is threatened by such anti-competitive patent practises. In her address the Minister of Public Administration drew attention to “an issue which poses a significant threat to the growth of an African software development sector (both free software and proprietary) is the recent pressure by certain multinational companies to file software patents in our national and regional patent offices.”
 These are issues which competition authorities should be entitled to address. 

“The competition authorities have wide powers and considerable installed skill and experience in conducing economic investigations. Questions of abuse of patent rights are quintessentially questions requiring inputs of that kind, making the competition fora  essentially better adapted than the courts to decide cases where such factors can play a decisive role.”

 Conclusion

South Africa's primary intellectual property statutes pre-date constitutional democracy. Unsurprisingly the statutes ignore the pressing needs of development, and require complete revision to support rather than hinder development. Even when pro-development intellectual property statutes are in place, the nature of intellectual property legislation is such that anti-competitive conduct may take place. Anti-competitive conduct can only be appropriately and effectively regulated by clearly empowered competition authorities acting within a flexible framework. The Competition Amendment Bill is drafted to empower competition authorities to do just that. The measures set out in the Amendment Bill are however incomplete if they do not resolve the ambiguities in respect of intellectual property. If these ambiguities are not addressed then the power of the competition authorities to achieve the social and economic goals of the Competition Act will be restricted. 

Recommendations

The proposed recommendations are:

It is recommended that the definition of essential facility in section 1 is amended to explicitly include intellectual property rights. 

It is recommended that section 8 (d) be amended by the insertion of “abusive enforcement of intellectual property rights” into the list of exclusionary acts.

It is recommended that subsection 10 (4) and (4A) be deleted.

The specific wording of proposed amendments to the Bill is set out in Annex A on suggested amendments. 

The suggested changes allow authorities to regulate taking into account European regulatory experience and local conditions. The Foundation maintains that all of the suggested exceptions are compatible with South Africa's obligations under the Berne Convention and the Trade Related aspects of Intellectual Property  Agreement (TRIPS). South Africa is explicitly empowered under the TRIPS agreement to regulate the anti-competitive effects of intellectual property rights. Article 8 of TRIPS provides:

“1. Members may, in formulating or amending their laws and regulations, adopt measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this Agreement.  

2. Appropriate measures, provided that they are consistent with the provisions of this Agreement, may be needed to prevent the abuse of intellectual property rights by right holders or the resort to practices which unreasonably restrain trade or adversely affect the international transfer of technology.”

Annex A: Suggested Amendments to the Competition Act

	Affected Section Number
	Nature

of Proposed Change
	Draft Wording
	Amend/

Delete/

Insert

	1(vi)
	insertion of words
	insert the words ',including intellectual property rights,' after 'resource' and before 'that'
	Insert

	8 (d) 
	insert sub-subsection  vi 
	insert the following after 8 (d) (v)

“(vi) abusive enforcement of intellectual property rights”
	Insert

	10(4) & (4A)
	delete 10 (4)

& (4A)
	.........
	Delete
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