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Dear Ms Williams

COMPETITION AMENDMENT BILL
We refer to the invitation by the Chairperson of the Portfolio Committee on Trade and Industry, Ben Martins, for interested organisations to comment on the Competition Amendment Bill [B31-2008].

Over the past few years, our union, the SA Clothing and Textile Workers’ Union (SACTWU), has made numerous representations to the competition authorities during mergers and acquisitions affecting our members in the clothing, textile, footwear, leather, retail and related sectors. 

We welcome the review of this legislation, especially as we believe that the competition legislation and authorities should place much greater emphasis on jobs in its work on mergers and acquisitions.

The importance of the competition authorities in the struggle to save and create decent work is emphasised in the resolutions of the African National Congress’ (ANC) 52nd National Conference, held in December 2007. 

The Economic Transformation section of these resolutions identifies the Competition Commission by name when the pillars of a programme of economic transformation are discussed. It resolves to:

"Making the creation of decent work opportunities the primary focus of economic policies. This central objective should be reflected in the terms of reference of development finance institutions, bodies such as the Competition Commission, the terms of public procurement and public incentives, the sequencing of industrial and trade policy reforms and our sustainable macro-economic policy stance."

SACTWU will submit comments on the Bill to its federation, COSATU, who is participating in the ongoing Nedlac task team dealing with the Competition Amendment Bill. We have been informed by senior government and labour members of this task team that the report generated by this task team will be presented at the Committee’s public hearings on the Bill on 29 and 30 July 2008.

There is, however, a matter we do want to raise with the Committee at this stage.

The Competition Amendment Bill does not contain section 3(1)(e) of the current Competition Act. (The Bill only contains sections 3(1)(a) and (b) of the current Act. Sections 3(1)(c) and (d) were deleted in 2000.)

The Bill’s proposed section 3 (‘Application of Act’) omits the current section 3(1)(e), which sets out areas where the Act does not apply. Section 3(1)(e) determines that the Act would not apply to “concerted conduct designed to achieve a non-commercial socio-economic objective or similar purpose”. I include section 3(1)(e) from the current Act below:

3.
“Application of Act

(1)
This Act applies to all economic activity within, or having an effect within, the Republic, except…

(e)
concerted conduct designed to achieve a non-commercial socio-economic objective or similar purpose.” 
We have been informed by Department of Trade and Industry staff that the exclusion of this section from the Bill may be a mistake. This is substantiated by the fact that this section is not shown as deleted in the Bill, i.e. it is not in bold type in square brackets in the way that other deletions from the existing Act are shown.

SACTWU believes that it is crucial that section 3(1)(e) of the current Act be included in the Bill. It allows for action aimed at, amongst others, creating jobs or fighting poverty, which would otherwise be regarded as collusive. 

As there has been some changes to the numbering in the Bill, should section 3(1)(e) of the current Act be included in the Bill, it would have to be renumbered as the new section 3(2)(c).

If the exclusion of section 3(1)(e) from the Bill was in fact not because of an oversight, we would be willing to provide further arguments, in writing or during the above-mentioned public hearings, to justify its continued inclusion in the legislation. If required, we could then also provide details of any comments submitted to the Nedlac task team dealing with the Competition Amendment Bill.
Yours sincerely

For SACTWU

By e-mail
Etienne Vlok
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