NATIONAL ENERGY BILL 52 OF 2008

SUBMISSIONS TO THE DEPARTMENT OF MINERALS AND ENERGY BY PetroSA

General Comments

We welcome the opportunity to comment on the National Energy Bill 52 of 2008 (lithe Bill"), and while we acknowledge national interest and strategic importance of the objects as stated in the Bill, the detailed provisions of the Bill raise a number of concerns from a legal and governance perspective, which in brief relate to the following:

1.1. the extent of possible duplication between provisions of the Bill, and in particular empowering provisions which grant extensive regulation-making and other powers to the Minister of Minerals and Energy (“the Minister"), and provisions of other legislation / the mandates of other departments, such as the Department of Environmental Affairs and Tourism ("DEAT"), public entities such as the CEF (Pty) Ltd ( CEF") and some of its subsidiaries, such as the Strategic Fuel Fund Association ("SFF"), or statutory regulators such as the National Energy Regulator of South Africa ("NERSA"); The extent of the possible duplication is more fully stated in paragraphs 1.4 to 1.7 below;

1.2. Chapter 6 of the Bill seeks to establish the National Liquid Fuels Strategic Stocks Capability. Section 33(1) of the Bill provides that the Minister may establish, through a directive served on CEF (Pty) Ltd, a capability to ensure the monitoring, directing and overseeing of the national liquid fuels strategic reserve stocks within CEF (Pty) Ltd.

1.2.1. SFF was established in terms of the Central Energy Fund Act and its primary aim is to manage South Africa's strategic inventory of crude oil on behalf of the State, and to carry on the business of promoting, conducting, establishing, facilitating, guiding and assisting, by the establishment of funds or in any other manner, the location, procurement, storage, production and exploitation of fuels, materials, products and commodities that are or may become of strategic value to the Republic. In 2003 SFF appointed PetroSA to control and manage the 'Strategic assets' and the 'Strategic stocks' then under SFF's control. Since 2003 PetroSA has fulfilled this function and developed a competency in respect of managing strategic assets on behalf of SFF;

1.2.2. The establishment of the National Liquid Fuels Strategic Reserve Stocks Capability as contemplated by Chapter 6 raises a number of concerns which seek to be clarified, which amongst others include the overlap between the mandate of this Capability and the mandate of SFF as stated in its founding documents. The functions of SFF are not only limited to managing crude oil but also extends to include fuels as seen in its aforementioned object. Secondly, in 1998/99 the Department issued a directive for the dissolution of SFF, however this was considered not to be an option due to environmental liabilities incurred by SFF.

1.2.3. It is common knowledge that SFF is for all intense and purposes not functional anymore. Therefore, a clear decision needs to be made with regard to where the strategic stocks will be held on behalf of the government even if it is not expressly stated in the Bill. A solution may lie in, for instance, transferring the operational assets for strategic stocks from SFF to another entity within the CEF group and leaving SFF as a shell company. A dialogue on this issue needs to be initiated between the DME and the relevant CEF subsidiaries i.e., SFF and PetroSA, especially in light of PetroSA's proposed infrastructure development projects, which if they are to proceed require a very clear mandate for proceeding with such capital investments;

1.3. The Bill states as one of its purpose the 'appropriate upkeep and equitable access to energy infrastructure'. NERSA was created to fulfil this role insofar as it relates to petroleum pipelines, storage and loading facilities in terms of the Petroleum Pipelines Act and gas infrastructure in terms of the Gas Act.

1.4. There may be an overlap between the functions of the Institute and those of NERSA in terms of the National Energy Regulator Act, 2004 ("NER Act"), in that NERSA and the Institute are both tasked with promoting the optimal use of available gas and electricity infrastructure. The NER Act provides that NERSA may make guidelines and publish codes of conduct and practice, while in the Bill the Minister may prescribe minimum standards and targets. This duplication should be eliminated from the Bill;

1.5. Section 4 of the Bill gives powers to the Minister to prescribe standards and specifications, not elsewhere legislated. It is our view that the Hazardous Substances Act, which is administered by the Department of Health sufficiently provides for the handling of hazardous substances in the context of health, safety and the environment. The stated object of the Hazardous Substances Act is to provide for the control of substances which may cause injury or ill-health to or death of human beings by reason of their toxic, corrosive, irritant, strongly sensitising or flammable nature or the generation of pressure thereby in certain circumstances, and for the control of certain electronic products; to provide for the division of such substances or products into groups in relation to the degree of danger; to provide for the prohibition and control of the importation, manufacture, sale, use, operation, application, modification, disposal or dumping of such substances and products; and to provide for matters connected therewith. As can be seen from the object of this Act, the scope is cast very wide and therefore the extent of the overlap between what is intended in section 4 and the Hazardous Substances Act must be determined. To the extent that some of the issues are not covered in this Act, these may be covered in one of the other Environmental Law legislation and the Occupation Health and Safety Act, and in particular the Major Hazardous Installation Regulations insofar as the hazardous substances impact on health, safety and the environment;

1.6. There is also potential overlap with regard to 4(2) insofar as it purports to regulate or prescribe standards and specifications for low-smoke fuels and the prohibition of sale and combustion of polluting fuels in specified areas. This appears to overlap with the role of the Oil Pollution Control of South Africa ("OPCSA") and the Atmospheric Pollution Prevention Act which is administered by the DEAT.

1.7 The stated purpose of the Bill on page 1 makes reference to "energy minerals" in line 9, for purposes of consistency it needs to refer to "energy resources".

Our more detailed comments on each Chapter of the Bill are set out below.

2. Chapter 1

Definitions

2.2. The term "energy" needs to be defined for the purposes of this Bill or an alternative is to specifically draw parameters in the definition of the term "energy carrier" so that the scope is clear on whether it includes petroleum products, crude oil, gas, coal, electricity etc if that is what is intended to be covered in this Bill. It is also important to distinguish between "energy carrier" and "energy resources", which term is used in the Bill but is not defined.

2.3. "energy Masterplan" - this energy Masterplan is yet to be developed by the Minister, so this should be clearly stated. As currently defined it is as if it is in existence, thus approved by Cabinet and gazetted by the Minister of Minerals and Energy.

2.4. The term "energy data" implies that it is privately-held information, not State-owned or held information. Yet the term "data" is used regularly in the Bill: what is this term intended to cover if it is something different from "energy data"? Why is "energy data" limited to private information? What is "energy data and information" as opposed to mere "energy data"?

2.5. The term "energy security" is very widely stated. Also, it is not used consistently in the Bill. What is the difference between "energy security" and "security of supply" or "security of energy supply"? The language used in this Bill needs to be consistent with that used in the Energy Security Masterplan for Liquid Fuels and the Energy Security Masterplan for Electricity.

Objects

2.6. The objects of the Bill are incredibly widely stated, and are arguably not capable of being met through the Bill as currently formulated. The objects clause should be reviewed and narrowed down so as to reflect a realistic set of goals that is matched by the powers allocated under the Bill to the relevant organs of State, and does not exceed the ambit of the Bill. As indicated above, some of the objects are already covered by other legislation or fall within the mandate of other regulatory entities or organs of state.

2.7. It is not clear why it is necessary to have standards and specification for processes used for consuming energy and it is questionable how these standards would be enforced if geared at the consumer. Is this intended to make provision for "rationing of energy" to consumer? Any standards that are introduced to give effect to this clause should not be too prescriptive as it may limit innovation and technology improvement in respect of equipment, systems and processes for producing and supplying energy.

2.8. Section 2(1) is repeating what is provided in section 2(h).

3. Chapter 2

Provision of data and access to data sources

3.2. Section 3(1) of the Bill obligates the Minister to prescribe regulations for the mandatory provision of "any data and information" reasonably required for purposes of energy modelling and planning. There are numerous concerns about this provision. Firstly, the range of information and data in respect of which disclosure could be required is unlimited. which is unacceptable. For example, a company operating in the energy sector could have information in its possession that is subject to a pre-existing confidentiality undertaking. The data and information should be energy-related only, should not be subject to a confidentiality obligation. It should be expressly stated that any information disclosed for the purpose stated in this provision will not be disclosed to any other person or that it may be shared subject to back-to-back obligations of confidentiality. Secondly, section 3(1) does not specify to whom the data and information must be provided and how or the form which the information to be provided will take - this should be clarified. Thirdly, the provision of similar information by a number of competitors in a market may put them at risk of contravention of provisions of the Competition Act, and it should specifically be stated in section 3 that disclosure as required in terms of that section will not constitute a contravention of the Competition Act. Lastly, the Bill needs to be clear about what constitutes confidential information and maybe some lessons can be taken from both the Competition Act in this regard and the Rules of NERSA in terms of deeming information confidential. An objective test needs to be set with regard to determining what constitutes confidential information.

3.3. Section 3(2) permits the Minister to permit sharing of collected data and information "for the purpose of ensuring optimal collection of data". This purpose should include "energy planning and modelling". It is not clear who in this provision is collecting the data, since the provision permits sharing with "any other entity within and outside the boundaries of the Republic". This makes it clear that the data and information collected may be used for purposes other than energy modelling and planning. The precise limits of what the data and information can be used for must be set out in the Bill, otherwise the provision is unduly wide and invasive of the rights of the persons it is collected from. Section 3(3) refers to disclosure under PAIA, but it is difficult to see how the provisions of PAIA would operate in this context. The Department already holds the information, thus if another person outside the Department requests it, the grounds of refusal relating to records held by the State will apply, whereas if meaningful protection for the original holder of the records is intended, it should be the grounds of refusal relating to records held by private bodies that are applicable.

3.4. In conclusion on section 3, this provision needs considerable refinement in order to ensure that it strikes an appropriate balance between privacy / confidentiality, and disclosure in the public interest. The provision should also be scrutinised for constitutional validity and consistency with other legislation such as the Competition Act and PAIA.

Safety, health and environment

3.5. Section 4 entitles the Minister, in consultation with specified others, to "establish a programme" relating to health and safety of energy carriers. It is not clear why the Department needs to concern itself directly with health, safety and environmental issues, when DEAT or the Department of Labour depending on the context are mandated to deal with such issues. Secondly, "programmes" established by the Minister are for the Department to implement and as such cannot be legislated, and therefore do not have legal standing as these can be amended by the Minister as and when it becomes necessary. It is our view that such "programmes" cannot be binding on any third parties but would be a tool to assist the Department in implementing its own strategic objectives. It is suggested that the Department identifies shortcomings in the existing environmental legislation and proposes amendments to DEA T or the Department of Labour in that regard in order to address such shortcomings.

Energy access by households

3.6. Once again, section 5 of the Bill entitles the Minister to "establish a programme", the status in law of which programme is not specified, even though its implications could be far-reaching. For example, what exactly is the Minister's power under section 5, regarding "the optimisation of existing energy infrastructure"? And does the Minister's powers under section 5, regarding "afford abil ity" , include the power to set tariffs - and if so for what? Does this constitute price regulation? - and if so for which forms of energy. The scope of this provision is unduly wide and imprecise, and should be refined or reconsidered.

Energy-related international obligations

3.7. The intention of section 6 is not clear. If the Republic has entered into or ratified international agreements it is bound to comply with them, and this section 6 does not clearly give the Minister greater authority than he or she would otherwise have to implement such agreements. Further, it is not clear why the Minister needs the power to "authorise officials in the Department". To do what? Obligations arising out of international treaties or bi-Iaterals agreements, if so ratified by a country, fall within the powers of the Minister and the Department; and thus officials of the Department are by virtue of their function empowered to give effect to international agreements.

4. Chapters 3 and 5

National Energy Modelling and Information Agency, and South African National Energy Development Institute: common concerns

4.2. Our primary concern about the establishment of both the National Energy Modelling and Information Agency (hereinafter lithe Agency") and the South African National Energy Development Institute (lithe Institute") is about the proliferation of new institutions under the Bill, and whether there is good reason for establishing such new entities.

4.3. Section 24 (3) of the Bill, requires the board to appoint an acting CEO in the absence of the CEO. We recommend review of this clause due to its wide interpretation, which will cover even situations in which the CEO is absent for a day from work. In terms of this section, the CEO cannot, even in normal circumstances, appoint an acting CEO in his absence. We recommend that the clause should be limited to the new appointments to the CEO position in cases of the incumbent having resigned or having been dismissed etc.

4.4 It is not clear from the wording of section 19 as to what type of committees are envisaged by this section, i.e. standing committees e.g Board Audit Committee or ad hoc committees e.g. temporary committees to perform a specific tasks.

National Energy Modelling and Information Agency: specific concerns

4.5. Is the intention of the Bill to introduce an entity similar to the International Energy Agency?

4.6. Section 8 (e) of the Bill requires the entity to comply with the provisions of section 55 of the PFMA. From that, it could be deduced that the intention of the Bill is to classify the Agency as a chapter 6 entity.

4.7. In terms of section 49 of the PFMA, in cases where the entity does not have a board or controlling body, the CEO or other person in charge of the entity would be regarded as the accounting authority.

4.8. Our question is whether it is the intention of the Bill that the Energy Information Administrator be the Accounting Authority? If that was not the intention, then the Bill should in terms of section 49 (2)(b) of the PFMA, specifically designate another person as the accounting authority of the Agency.

4.9. The imprecision of section 8 of the Bill also raises a number of questions:

4.9.1. what exactly is energy modelling, and what is its ultimate purpose (section 8(a))? Is it to be done purely in order to assist the State with policy formulation and general planning, or does it go further than that?

4.9.2. to whom must the Agency provide reliable information (section 8(c)) and what is the format for providing such information?

4.9.3. what is reliable information? Can the entity providing the information put a disclaimer in respect of the use and accuracy of the information;

4.9.4. what are "energy-related sector-specific plans? As mentioned above, section 8(d)(iv) is much too wide. Also, section 8(d)(vi) must be an overlap with the mandates of departments such as Environmental Affairs and Tourism. Once again it is recommended that the Department identifies areas on which existing legislation is lacking or has shortcomings and try to address those through amendments to such legislation;

4.9.5. to whom must the Agency provide energy data and information (section 8(e))?

4.9.6. what kind of policy impact analysis is envisaged in section 8(h)? South African National Energy Development Institute: specific concerns

4.10. The issue is whether the intention of the Bill is to create a chapter 6 entity as defined in the PFMA, if that is the case, we therefore submit that the following be taken into account:

4.10.1. the Bill in section 25(1) refers to the CEO as the accounting officer of the entity. However, it should be noted that no where in chapter 6 of the PFMA is the word accounting officer being referred to, and we assume that this was a deliberate omission by the legislature to make a distinction between the accounting officer and accounting authority;

4.10.2. in terms of section 36 of chapter 5 of the PFMA, an accounting officer is defined as the head of the department or the CEO of a constitutional entity. The Institute is neither a department nor a constitutional entity as defined in the Act.;

4.10.3. Even though a person can still qualify to be an accounting officer if a formal request is submitted to Treasury in accordance with section 36(3) of the PFMA, it is our view that this will not be the best option as it will create unnecessary confusion on matters of accountability between the Board which in terms of chapter 6 is the accounting authority of the entity and the CEO who is an accounting officer in terms of chapter 5 of this Bill;

4.10.4 According to the PFMA, both will now have similar responsibilities (refer to section 38 of chapter 5 and section 51 of chapter 6 of the PFMA on the responsibilities of the accounting officer and accounting authority)

5. Chapter 4

Integrated energy planning

The precise status in law of the Integrated Energy Masterplan is not clear. Is this intended to establish coordination between government departments (e.g. the DME, dti, DOT, OPE and DEAT) and regulatory entities such as NERSA, Transnet National Ports Authority, Transnet Freight Rail) in respect of policy formulation and strategic planning insofar as it each of those entities relates to energy infrastructure and security of supply. Presumably it is an instrument of government policy, as opposed to having binding effect. If that is the case, presumably its role as a guide for energy infrastructure investments, as a guide for the selection of the correct technology to meet energy demand and as a guide to all supply, production and demand sectors, is at a policy level. This should be clarified.

6. Chapter 7: Energy Infrastructure

Measures and programmes far energy infrastructure

6.2. Section 34 permits the Minister to prescribe measures and programmes to ensure adequate provision of energy-related infrastructure, and operating reliability of key energy infrastructure to prescribed minimum standards. This is a considerable power, depending on the actual scope thereof and to whom it may apply. Who may have to provide energy-related infrastructure? The State only, or other industry stakeholders as well? If the latter, how would such infrastructure be financed? What is "key energy infrastructure"? Is it the same thing as "critical energy infrastructure"? What is "common infrastructure"? What is a "programme" in this context, and what status in law does it have?

7. Chapter 8: General Provisions

7.2. We recommend that the following amendments be made:

7.2.1. Section 11(1)(b) not to be driven by private agenda' to read as follows '... not to be motivated by personal interests'

7.2.2. Section 18(3) to read as follows 'The CEO or. his/her representative shall attend all board meetings as invitees and participate without a vote'.

7.2.3. Section 16(1) on annual basis 'amended to 'annually';

7.2.4. The heading for section 15 to read 'Financial Management by the Energy Modelling and Information Agency'.

7.2.5. Section 18( 1 )( c) This provision should be deleted. The reason being that the board as the accounting authority of the entity, is part of Institute and governed by all applicable legislations, therefore it is not necessary to emphasise that this Bill will be applicable to the board. The board is not a separate entity from Institute.

7.2.6. Section 18(6) - For good governance we recommend that board membership is limited to a number of years or to a particular period. Therefore we recommend that the clause should be reworded as follows 'A member of the board, excluding the Chief Executive Officer, shall hold office for a period not exceeding four years, but may be eligible for reappointment, provided that the reappointment is not for a period of more than two conservative terms'.

7.2.7. Section 18( 1 )(b) - the words following the comma on that sentence seem to be misplaced.

7.2.8. Section 20(5) - we recommend that the clause be removed. The reason being that the decision of the board would be valid and binding provided that section 20(3) is complied with.

7.2.9. Section 9(6) - the appointment of such person should be subject to NIA security clearance, as this position will collate industry-wide data and therefore it is critical that the person given this portfolio should be held in high esteem when it comes to confidentiality of data.

7.2.10. Section 9(9) - personnel of this office should be subjected to the same comment as in paragraph 7.1.9 above.

7.2.11. Section 13 (1) - any estimation for a period in excess of 15 years would make the numbers more unrealistic and therefore unreliable.

7.2.12. Section 14(b) - is it realistic and feasible to ask the consumer to pay another levy in lieu of high fuel costs.

7.2.13. Section 14(d) - does this mean all stakeholders involved in the energy sector or does it refer to debt, equity funding or funding by Treasury.

7.2.14. Section 15(2) - an option to open more than one bank account would create scope for misappropriation of funds, therefore this should be restricted to one bank account.

