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SUBMISSION BY NEOTEL ON THE COMPETITION AMENDMENT BILL  [B 31 – 2008]

SPECIFIC COMMENTS ON THE BILL

3. Application of Act

Neotel supports the principle that the manner by which any concurrent jurisdiction contemplated in paragraph (a) is to be exercised, must be determined by an agreement between the Competition Commission and that other regulatory authority, as provided for in sections 21(1) (h) and 82 (1); 

Chapter 4A: Market enquiries

Initiating market inquiries

43B. (1) The Competition Commission, acting within its functions set out in section 21(1) and on its own initiative, or in response to a request from the Minister, may conduct market inquiry at anytime subject to subjections (2) and (3).

Comment

What happens if the Commission’s enquiry runs in parallel with the other regulator’s market enquiry? What are the implications on the outcome and process? Will they be compelled to conduct their enquiries concurrently? How will differences in approach and in findings be managed? If there are differences in findings, whose will take precedence?

43 B. (2) the Competition Commissioner must, at least 20 business days before the commencement of a market enquiry, publish a notice Gazette announcing the establishment of the market enquiry, setting out the terms of reference for the market enquiry, setting out the terms of reference for the market enquiry and inviting members of the public to provide information to the market enquiry

Comment

Scope of public comments limited to providing information to Commissioner for enquiry, what about the comments process? If the public comments result in material change to the enquiry, how will these be factored into the enquiry, and how will this change the timing of the enquiry?

Outcome of market enquiry

43C.(1) After completing the enquiry, Competition Commissioner may report results of the market enquiry to the Minister with or without recommendations, which may include, but not limited to-

Comment

Should this not be mandatory?


Amendment of section 49B of Act 89 of 1998, as amended by section 15 of Act 39 of 2000 

(a) Submit information concerning an alleged prohibited practice or an alleged implementation of a merger contrary to chapter 3, to the Competition Commissioner, in any manner or form

(b) Submit a complaint against alleged prohibited practice, or an alleged implementation or a merger contrary to chapter 3, to the Competition Commission in the prescribed form

Comment 

Should this not be limited to people of locus standing.

Concluding remarks

Neotel welcomes the opportunity to have commented on the Bill and hopes that its comments will help to strengthen the legislation and achieve its objectives.

END

