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Cape Town: 30 July 2008

The Chairman of the House of Traditional Leaders of KwaZulu Natal, Inkost
Mangosuthu Buthelezi, would have (lked to be here today to present and
further expand on this submission. But he could not do s¢ on account of a
recant baraaverment. :

The Hous= of Traditional Leaders of KwaZulu Natal, hereinafter raferred 1o as
the "Provinuial House" has serious reservatlons on the National Houms of
Traditicnal Leaders Bill, herainafter referred to as the "National House BIil",
and s Traditional Leadership and Governance Framawork Amendment Bill,
hereinefter referred to as the “Framework Bill', and collectively referred fo as
“the Bllis*, : . ; :

A few words of background may better contexlualise our concerns. Since the ..
beginning of the .naticnal processes of polley formulation and leglsiative
drafling relating to traditional leadership, traditional leaders have gained the
distinct Impression that they are the object of such policies and legialation,
rather than thelr subject. We are often consulted afler declsions have been
taken and the Inputs we have made have never substantially changed what
was on the table. It is as If tradilional leadership were a problem to be dealt
with, =0 that consuitation has the purpcse of emocthing the ground for the
implementation of a declslon, rather than to ellcit the views of traditional
leadership sa that policy and legislation may embody and raflect tharm.

This peint could be supperted by many examplea during the past ten years,
bul | shall quote Just a few. Whean the new system of local governmant was
being designed, wa expressed the concern that municlpalities should net have
encroached upon the powsrs of local governance or tradifional authoritles. (n
my then capacity as Chalrman of the Natlonal House of Traditional Leaders, |
recelved a letter from President Mbeki assuring traditional leaders that the
powers and functions of traditional leaders would not be obliterated and, if
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admabr affected, would be restorad, A few months [ater, the Pmﬂldant
relteratad this commitmant when speaking to the NCOP. ,

Because traditional leaders were concerned that, in spite of the Frﬁnidgma
assurances, the |ocal governmBant process wag clearly moving towards the
cbliteration of the powers of traditional autharitles, they refused the lend thelr
support in the 2000 lecal governmont electoral process. To addreass this
situation. Cabinet appointad a committee consisting of all the relevant
Ministers and chaired by the then Deputy President, Mr Jacob Zuma, On
November 30, 2000, that committee on traditional leaders enterag: an
agresment In terms nf which traditional leaders would not oppose the iocal
governmant alactions and govemment committed itself o amend chapters 7
and 12 of the Consfitution fo ensura that traditional autherlties would maintaln

" thelr local government powers.

e had no further communication and Govemment failed to honour .this
pmsn. while this Parflament proceeded to adopt sne plece aof leglsiation
after anothar reducing the powers.of tradifional Imadership into triviallty. and

eaninglessness, while forcing them lo play & subservient role to -

unicipalities. Traditional leaders wara not evan given the cption to opt out of

e local governmant system, but had now been forced to participats in

unlmpal councils and carry out the instruction of municipalities within their
araaa of jurisdiction.

T'he full description of the list of broken promises made to traditional leaders
uld regulre many houre and one does not wish to overlabour ' thia
ommittea's ettention. However, one more brocken promise should be
ntlened as It contextuallees our comments. Since the beginning of

discussions on matters of traditional leadership, It was recognised that more
an In other flelde of society, the reslity of fraditional leadership i3 diverse

across ihe country. Traditional leadership has different features, pre-
3£-umncﬂ and roles as one moves from one province to ancther. Therefura It

as promised that when dealing with traditional leadership, the constifutional -

mawark would be respectad rather than subverted.
8 you may know, In terme of our Constifution, provinces have exactly the
same amount of legislalive competencies In respect of the fisld of traditional
leadership as this Parllament has. The two lsgislative competencles are
cancurrant and ldentical in scape. In tems of the Consttution, If a confiict
develops between provingial and national legislation, it is the provincial
lslation ‘which ordinarlly prevalls, which highlights that ordinarily theas are
atters to be handled by tha provinclal and not the national legisiature. The
lanal |legislaticn only prevails over the provincial one in exceptional limited.
es listed in section 146 of the Constitution, which ara special situations In
ch natiomal uniformity Is necessary. Because In respect of traditional
dership there has never been national unifermity and there is no need to

traditional leadership be left fo provinces.
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In fact,. the Framework Bill pretends to do so by purportedly setting up a
framework to be implementea by provinces. However, when one looks at the
details of the national legislation, it becomes "clear that the provinclal
.- legislatures are left with no space to legislate and only with the option of
following national dictatea or defying naticnal legislation with the foresesable
outcome of political conflict and possible Constitutional Court (Higation, all of
which is not likely. Therefore, our first submission is that Parllament should
- reconsicder its role in this matter and accept that it has usurped a role which
should have been exercised by provinces Instead. :

Qur final preliminary submission is that traditional leadership is a suf generis
inetitution, in that |t is not - and ought not to be - part of the gavernment of the
+ country. It is an Institution which atems out of tradiionsal communities as a
specific model of societal organisation and In that respect it is and It cught to
be regarded much more as an organ of civll society than an organ of state.
Therefore, when providing about traditional leadership, legislation must
recognise to our institution a certaln degree of autonomy, which means that”
whenever possible and appropriate, it must allow matters tn be reguiated by
oursalves rather than dictating to us. ,

Against these premises, | can now submit our specific comments on tha two
Blliz. Starting from the Framework Elll, ona muet note that this ameandment bill
and jts principle blll are frameworks only in name, when in fact they subvert
the consfitutlional schama by taking over that which should have been
regulated by provinces. In so dolng, they impecse a uniform scheme of
regulaticn which may be appropriate in some provinces, but is Inappropriate in
others. Many of its provisions are utterly Inappropriate and Indeed are
repugnant to the history, culture, traditions and laws of the institution of
traditianal leadership In KwaZulu Natal,

The: provisions regarding kingship and the kingship council are foreign to our
eulture and traditons, and are bound to create long tarm conflicts within our
provincial society. Thay ara nething short of a formula for disester which may
not erupt immediately, but will undoubtedly come to pass given enough time.
Tha provisiong on kingship and kingship councils proverbially storm in where
angels fear to tread, not only Imposing a systam which is unknown and
foreign to us, but also replacing flexibllity with rigiclity.

The flexibility of the dynamics surrounding the Zulu Royal House and
monarchy has, over the centuries, prevented many conflicts and avoided
much blopdshed. For this reason, a Zulu royal councll has pever been
formalised and fts eXistence, compaosition and functons have varied from time
fo fime to adjust to the often Intricate dynamica within the Zuiu monarchy and
our systzm of traditicnal leadership. Setting such dynamics within a fixed
meuld will either break the mould or make the dynamics explode within it.
Furthermore, there are provisions in the Framework Bill which are utterly
inappropriate to our conditiona and situation. It is prepostarous, outrageous
and foreaign t our traditions that one would impose on us the prohibition that
members of provincial and national legislatures cannot be members of the

Lal
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kingship council. This fundamentally subverts the notion of |eadership and
heirarchy existing in our reality and traditions, for it would forca an artificlal
split between these who hold political power through the alectoral processes
and those who hold the power of influence within our monarchy.

The other fundamental flaw of the Framework Bill, as it relates to the kingship
council, which makea It totally foreign to our culture and traditions, is that it
tends to provide for all that there is to be provided for, with the inescapable
canclusion that what has not been provided for In this Blll and in other existing
pieces of legislation would be placed beyond the law: In fact, this Blll .is the
final plece of legislation covering the entire field of that which there Is to
legislate about In respact of traditional leadershin. This Blll doesn't pravide for
the Insttution of the traditicnal prime minister of the Zulu Nation, thereby
forcing thie institution to be placed beyond the law even though thig institution
exists and will continue to exist within our Zulu.law, culture and traditions, This
is anather formula for conflicts and disaster.

Another element which is foreign and unacceptable to our traditions | the role
which tha Premler is called upon to exercise in terms of the Framework Bill in

- respect of the kingship council. This role ean only belong to the Monarch and
its Traditional Prime Minister. It is totally inappropriate within tha context and
histary of KwaZulu. Llke many other pleces of coionial and apartheid
I=gislation, the Framework Bill s trying to rewrte our culture and folst forelgn
traditicns on us.

The Framework Bill also constitutes a dishonourable breach of a fundamental
promige entrenched In the process of constitutional negotiation from apartheld
to democracy. In fact, the Interlm Constitution was amendad by Parliamant
which was specifically recalled for that purpose in March 1884 to add a new
binding Conestitutional Principle, which was added to the other pillars which
constitute the framework of our present democracy. Constitutional Principle
number xvill was amended to provide that the powerz and functions of a
provinclal constitution should not be substantially diminishad. This pravision
was to incorporate and include another provision adopted at tha same time
and for the same purpose, namely section 160(3)(b), which required that the
*rofa, authority and status of... the Zulu monarch” shall ba provided for In the
Constitution of the Province of KwaZulu Natal.

This cornerstone of our constitutional sattlement requires that matters relating
{0 our monanchy ba dealt with by the peopls of KwaZulu Natal only by means
of @ constitution which they are to adept wih the support of st least two thirds
of thelr aiected representatives. Instead, the Framework Bill deals with
matters relating to the Zulu manarchy by simple majority of the elected
representatives of the whole of South Africa and does so by completing a
number of ather pieces of legislation edopted In the same manner which leave
no space for the provinclal constitution or legislation to do, say or change 5

anything.

The hislorical consequences of this final breach of trust cannot be
underestimated. Effactively his means that KwaZulu Natal, as a province,

4



31-DEC-2008 @7:24 FROM: i 6359701632 % TO: ©214238875 Pi6/7
0358701632

may claim in fhe future a role for Its monarchy and for its provinclal
government which goes beyond anything provided for in the” prasent
Conatitution and in our current legislation. In fact, there has never been any
doubt In our minds that the cornerstone of the 1994 constitutional settlemaent
was mairtained in tha final Constitution which, at section 143(1)(b) extanded
in raspect of all othar provincas the nation that manarchies are not to be dealt
with by means of laws adopted by simple majority, whether national or
provincial, but only by means of provinclal corstitutions adoplad by a two
thirds majority. Therefore, over and above the pelitical and historieal
implications of this breach of trust, in all likelihood the provislons of the
Framework Bill relating to the inner organisation of the monarchy and the so
called kingship council, are unconstitutional. i

There ara other points of detalls of the Frameawork Bill which are unacceptable
to us, but bacause its overall purpose and structure is so repugnant, it is not
worthwhile to take this Committes's time ta point them our Individually.
Therefore, 1 shall now mova to the National House Bill 1o point out that the
flawa we see |n It flow from the fallure o recognise to traditional leadership the
degree of autonomy which this inatitution must necessarily have,

in terms of this Bil, the Natlenal House's aulonomy is restricted inslead of
increased and this organ of state Is given much less autonomy than that
provided to other organs of state. \We must strass that the Natlenal MHouse
was also part of the constitutional settlement as it was provided for in saction
184 of the Interim Constitution, where it was given quasl |egisiative powers,
including that of drafting leglsiafion and keeping a watching brief on both this
Parfiament as weall as the National Executive, :

In terma of the Interim Constitution. by virtue of its functions, It can fairly be
said that the National Housa was almaost on the same [evel as this Parliament
and the National Executive, albeil junior to both of them, and it was
institutionally placed between the executive and the iegislature, sharing
characteristics of both. Even though all the datalls of thal conetitutional
section have not been carrled Into sectlon 212(2)(b) of the present
Constitution, there |s no reason to belleve that the role of the National House
hea changed. In fact, the present Constituton merely states that this
Pariiament may establlsh the Mational House, but deoesn't indicate that the = -
Natlonal House ought to be anything different to what it was under the |nterim _ °
Congtitution and one must intend It to be broadly speaking the same type of
Institutian,

Therefor2, this meana that this Parllament is under the constitutional
obligation to use a certain amount of deference when legislating abaut the.
Mational House and limit as much as possible any Intarfarence with its
funotions and autonamy. For this reasorn, we find It untenable that the House
be given leas aufoncmy, own resources, lafifude and — broadly speaking -
raapect than the many cther organs of state directly and indirgctly provided for
in the Constitution and even the mare numerous onaes that are net mentioned
In the Censtitution. The National House s treated like the Cindarella within the
plethora of organs of state. It is not given the power to present to Parllament
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. |t .own proposed budget, even though through the good officea of the
competent Minister. It 15 not glven any entitlemant to-own resources, leaving
the matter within the dlscretion cf the natlonal government. If the National
House iz to play its rola betwean the national executive and leglslature, |t
should not be beholden to aither and should share in the features of both,

For this reasen, It is tctally unacceptable that this national legislature should
dictate to the National House matters relating to Its composition and
guallfications, which ought to be dealt with by the National House through Its
own rules and autonomy. It s not acceptabla that provision be made far the
dinqualification of members who also serve as members of national and
provinclal legislatures, as the National House needs this type of cross
ecliination to be able to exercles its functions efficiently and effectively,

Also In this respect, there are many other pmblams' we have with the Naﬂnnar
House BIll which, for brevity sake, | do not wish to belabour, As with the

Framework Bill, the National House Bill must also go beck to the drawing.

board in a proceas in which legislation is no longer written about tradiicnal
leaders, but rather with traditional Ieaders, for traditional legders and through
fraditional leaders. Let the National House redraft these Bllis to contemplate
the role which the Irterim Constitution envisaged it to play and which the
present Constitution Implicitly requires, Let us not conclude the long process
of policy formulation and legisiation on traditional leadership with yet another
act of betrayal.

| hape that thia Parllament wlll rather seize this opportunity to turn the page
and begin a new process which will be reflective of a new attitude tdwards

traditional leadership. We hope this will aise characterise the actiens and
pelicies of the next government aftar the 2008 elections.

. T 1 ——
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