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MasterCard’s payment scheme

• MasterCard International Incorporated ("MasterCard"), is a global 
payment and transaction processing business which facilitates the 
processing of domestic and international transactions through its four 
party payment system ("the MasterCard scheme").

• MasterCard, as the system provider, is not a party to the payment 
transaction, but provides a co-operation enabling service which allows 
the transaction to take place, through the obligations which each of 
the financial institutions owes to MasterCard as well as the obligations 
between the issuer and the cardholder and the acquirer and the 
merchant respectively.

• Interoperability (the ability to use a Mastercard card at any 
authorised merchant) is critical to the operation of the MasterCard 
scheme: 
o The South African Reserve Bank’s National Payment System 

Framework and Strategy: Vision 2010 policy document -
recognizes that interoperability in payment systems is crucial.

o Interoperability is enforced by MasterCard’s ‘Honour All Cards’
Rule – merchants who accept MasterCard cards are required to 
accept all such cards irrespective of the issuer.  Merchants benefit 
from a payment guarantee. 

• The legislative proposal in its current form, has the potential to outlaw
four party payment schemes. This would force scheme operators such 
as Mastercard to restructure their business, to the detriment of South 
African consumers and merchants.



The proposed Clause 10A

• Clause 4 of the Bill introduces a new section (section 10A) 
to the Competition Act, 1998 (“the Competition Act”)

• Under the proposed section 10(A)(1), a complex monopoly 
will exist in any particular market where:
“(a) at least 45% of the goods or services in that 
market are supplied to, or by, two or more firms; and
(b) the firms referred to in paragraph (a) conduct 
their respective business affairs in a co-ordinated 
manner, irrespective of whether those firms do so 
voluntarily or not, or with or without agreement
between or among themselves, or as a concerted 
practice.”

• Virtually any market, other than a monopolised market, will 
fall within the ambit of the proposed section 10A(1)(a).

• “co-ordinated manner” is undefined. 
• What constitutes a “complex monopoly” is, accordingly, 

unclear.



The proposed Clause 10A –
continued 

The proposed section 10A(2), which prohibits participation by a 
firm within a complex monopoly if the market has certain 
characteristics and the complex monopoly “substantially 
prevent[s] or lessen[s] competition”,  leads to further 
difficulties. Each market characteristic set out in the proposed
section 10A(2) is discussed in turn: 

restriction on supply - all markets are subject to a 
restriction on supply. If one supplier operates at less than 
full capacity, this criterion will be satisfied
a lack of innovation - the Bill offers no guidance on what 
constitutes “a lack of innovation”.  The phrase has no 
objective content 
exploitative pricing - this expression appears to 
introduce a new standard that is distinct from an 
"excessive price", as defined in the Competition Act. It is 
unclear under what circumstances a price is “exploitative”
exclusionary act - although this phrase is defined in the 
Competition Act, it is difficult to see how a market could be 
"characterized" by an “exclusionary act”



The proposed Clause 10A –
continued

high entry barriers – again, this term is not defined and is 
highly subjective.  Some sectors, such as  banking, have 
high entry barriers, for good regulatory reasons such as the 
high capital adequacy requirements of the Banks Act, 1990 
(which prevents systemic risk)
uniform pricing, similar trading conditions or other 
indicators of parallel conscious conduct
● it is unclear what would constitute "similar trading 

conditions" or what is intended by "indicators of 
parallel conscious conduct”.  The terms are undefined

● the MasterCard scheme imposes standard trading terms 
applicable to all members of the MasterCard scheme.  
This ensures interoperability. It is not clear if these 
standard trading terms would constitute “similar 
trading conditions”

• Section 10A(2)(b): “the complex monopoly has the 
effect of substantially preventing or lessening 
competition in that market”

The Bill offers no guidance as to what would substantially 
prevent or lessen competition. 



MasterCard’s concerns -
summary

The proposed section 10A:
• is vaguely worded, will lead to regulatory 

uncertainty, unpredictability and will penalise 
innocent, pro-competitive conduct;

• will discourage the financial investment 
required to promote innovation;

• will affect the Competition Commission's 
resources by causing expensive and 
unnecessary inquiries to be conducted;

• is not accepted internationally.



MasterCard’s concerns - Views of 
the Competition Commissioner 

• The Competition Commissioner has stated that:

“The banking sector is ripe for innovation on the back of 
new business processes and technologies. Already we 
are seeing responses consistent with the direction of 
this report, which can fuel this dynamism. We look 
forward to the continued co-operation of the banks to 
find solutions to these complex matters.” (Competition 
Commission’s media release following the Jali Enquiry 
recommendations, 25 June 2008)

• The proposed amendment is, however, likely to lead to a lack 
of investment in the financial sector and will discourage the 
very innovation and dynamism mentioned by the 
Commissioner.



MasterCard’s concerns - Unintended 
effects of regulation: The Australian 
Precedent

• In 2003, the Reserve Bank of Australia ("the RBA") 
implemented regulations, affecting the domestic payment card 
industry, to curtail perceived inefficiency and anti-
competitiveness.

• In 2008, research conducted by CRA International, an 
economic consultancy,  on the RBA intervention demonstrated 
that uncertainty created by market regulation can:

reduce the incentives to invest in a market; and
inhibit investment decisions.

(The CRA International report is available at: www. 
Mastercard.com/us/company/cra_intl_report_on_regulatory intervention.html)

• The Australian Bankers’ Association (“the ABA”) noted: “the 
risk of sub-optimal levels of investment and innovation 
are very real.” (ABA submission to RBA’s Payment System review report dated 31 October 
2007)

• The legislature should be mindful of the unintended 
consequence of introducing legalisation that may lead to 
regulatory uncertainty.



MasterCard’s concerns - The Jali
Enquiry’s recommendations

• The MasterCard scheme was thoroughly analysed by 
the Competition Commission’s 2006 - 2008  Banking 
Enquiry (“the Jali Enquiry”)

• The Jali Enquiry:
endorsed the standard trading terms of the 
MasterCard scheme, which ensure 
interoperability, as necessary and legitimate;
did not suggest the introduction of the “complex 
monopoly” concept to South African competition 
law;
recognised and encouraged debit cards be 
promoted as a means to  replace cash and 
cheques.

(Executive Overview, Jali Enquiry pp 27 -33, 25 June 2008)



International jurisprudence on 
complex monopolies – the United 
Kingdom

• In the United Kingdom :
o The complex monopoly provisions were removed 

six years ago when the Enterprise Act, 2002 
replaced the Fair Trading Act, 1973(“the Fair 
Trading Act”).

o Under the Fair Trading Act, participation in a 
complex monopoly was not prohibited unless:
● the participants had a  “collective share of 

supply” of at least 25%; and
●engaged in conduct that prevented, restricted, 

or distorted competition and/or operated 
against the public interest.



International jurisprudence on 
complex monopolies – the 
United Kingdom - continued

• In 2001, the UK White Paper which preceded the Enterprise Act 
stated that the ‘collective share of supply’ test was "of little 
value as in almost every market, it is possible to name 
or define companies who collectively have a share of 
supply of 25% or more"  and that it was "rigid …[and]
difficult to work with.” (emphasis added)

• the UK’s Department of Trade and Industry envisaged that the 
removal of the complex monopoly concept would:

make the competition law regime more transparent and 
create greater certainty for business; and
modernise the United Kingdom's competition law regime 
and align it with that of  its major trading partners. 

(Productivity and Enterprise: A  World Class Competition Regime CM 5233 (2001))



International jurisprudence on 
complex monopolies – the United 
States

• The US Federal Trade Commission ("the FTC") conducted a 
lengthy investigation of the US ready-to-eat breakfast cereal 
manufacturers on a “shared monopoly” theory, which is akin 
to the complex monopoly concept, in the 1970s.

• The investigation  floundered when the FTC found “no basis 
for recognizing [shared monopolies] except under facts 
that would also establish an ‘agreement’ or 
‘understanding’ among oligopolists to orchestrate their 
behavior.”

• According to the former Chairman of the FTC, Timothy J. Muris, 
these enforcement initiatives “failed to serve consumer 
interests owing to a basic misdiagnosis of commercial 
phenomena. … It is now widely accepted that major 
elements of the FTC’s antitrust policy of the 1970s were 
not based on sound economics.”

• South Africa should avoid adopting concepts that have been 
rejected in other developed competition law jurisdictions.
(Antitrust Law Developments (6th ed.) at page 322 published by the American Bar Association)



A proposal: Revise the Bill’s 
market inquiry provisions

• Clause 6 of the Bill introduces new market inquiry provisions. The   
market inquiry provisions should be used to deal with perceived 
complex monopolies within a particular market.

• The current wording of the market inquiry provisions is, however, too 
broad.

• The market inquiry provisions should revised be by amending the 
proposed section 43B to include a proviso that a market inquiry may 
only be conducted if the Competition Commission has reasonable 
grounds to suspect that a feature, or combination of features present 
in a particular market (including a market in which a 45% of the
goods and services are supplied by a limited number of firms) 
prevents, restricts or distorts competition.

• The market inquiry provisions should also require the Competition 
Commission to provide:

comprehensive reasons for initiating the inquiry in the terms of
reference;
advance notice of the market inquiry to the participants in the 
market to be investigated;
advise stakeholders of the findings of the market inquiry and 
afford these stakeholders an opportunity to make submissions on 
how any anti-competitive conduct could be remedied.



Conclusion

MasterCard believes that introduction of  the concept
of a complex monopoly:
• is unworkable, inconsistent with the findings of the 

Jali Enquiry and will discourage investment in the 
financial sector;

• will threaten the existence of four party payment 
schemes;

• will have a detrimental effect on consumers, the 
South African economy and its integration in the 
global economy;

• will distort competition between four party payment 
schemes and three party payment schemes;

• amounts to legislative overreach and the adoption of 
a concept rejected internationally. 



Conclusion

At a time when:
• investment in innovation and productivity 

in South African retail banking is of such 
public importance;

• the need to ensure the stability of the 
retail banking sector has never been 
greater,

the legislature should be mindful of the likely 
unintended consequences of introducing 
such legislation. 
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