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A)
Introduction

Telkom appreciates the opportunity to provide comments on the Competition Amendment Bill 2008 (“the Bill”) published on 28 May 2008. Telkom would also welcome an opportunity to make an oral presentation on its comments should public hearings be held.

B)
General comments

1.
The purpose of the Bill is to provide for the amendment of the Competition Act of 1998 (“the Act”) so as to clarify issues pertaining to the concurrent application of the Act, to introduce new provisions aimed at addressing other practices that tend to prevent or distort competition in the market for any goods or services and to provide for the personal liability of an individual who causes a firm to engage in cartel conduct. 
2.
Telkom welcomes the Government’s intentions of strengthening the Act and in particular the attempt of further clarifying the issue of concurrent jurisdiction in the area of competition law. The latter is an area of the Bill which is of most interest to Telkom.  It is our view that this Bill has not provided sufficient clarity regarding this matter of key importance. Telkom’s response will be confined to this matter.
3.
Even though this Amendment seeks to clarify that the Competition Commission (“Comp. Com”) will have jurisdiction to the extent where conflict or inconsistency exists between Comp. Com and the sector or industry regulator conferred with jurisdiction on competition matters, the issue of roles remains unclear particularly in the electronic communications industry.  

4.
It is submitted that this Amendment does not specifically clarify who in the electronic communications industry will deal with ex ante and ex post regulation between the Comp. Com and the Independent Communications Authority of South Africa (“ICASA”). This becomes more apparent when taking into account that the Electronic Communications Act, 36 of 2005 (“the ECA”) seems to confer both those powers exclusively to ICASA in the electronic communications industry. 
5.
The indicated consequential amendment to section 67(9) of the ECA has been noted. It is, however, submitted that notwithstanding that consequential amendment the preceding provisions of the ECA in section 67 still do not necessarily solve the issue of roles. As such with the indicated consequential amendment the normal accompanying problem to concurrent jurisdiction, namely forum shopping is more likely to be compounded. Section 67(9) provisions arguably have, to a certain degree, been clearing the roles and making a mark of curbing the problem.
6.
Telkom acknowledges that competition authorities are normally provided with the responsibility of dealing with the ex post regulation and sector specific regulators on the other hand would deal with ex ante regulation. Our reading of ECA suggests that ICASA has been specifically intended to have both powers in the electronic communications sector hence the concern of the double jeopardy and the compounding of the problem of forum shopping with this Amendment.
7.
Accordingly, Telkom submits that the roles and responsibilities of the two regulatory authorities should be clearly and sufficiently dealt with so that the highlighted problems are eliminated. It is further submitted that the intended consequential amendment to section 67(9) of the ECA would not suffice to adequately deal with the highlighted problems.
C)
Conclusion 

Telkom supports this Bill as an improvement to the Competition Act. Nevertheless, Telkom is of the view that the attempt to clarify the issue of concurrent jurisdiction between the Comp. Com and industry regulators, while well intended, it falls short of adequately addressing this issue especially in respect of the overlapping jurisdiction with ICASA.
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