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09th June 2008

SUBMISSION ON THE PROTECTION OF INFORMATION BILL 

Introduction

Southern African Media and Gender Institute (SAMGI) welcome the opportunity to make written submissions on the Protection of Information Bill. 

Considering the increasing scope of corruption, dangers and other wrongdoings in the workplace and the reprisals from whistleblowers were subjects from employers because of their disclosures made; Protected Disclosures Act (PDA) 2000, came into operation in 2001 has been enacted to protect employees in public and private sectors against reprisal and encourage them to disclose illegal or irregular behaviors in the workplace in order to act as a warning mechanism. The Act has been therefore perceived as a “revolution” in the matter within the country where whistle blowing was traditionally negatively perceived and stigmatised.  However, eight years ago, the Minister for Intelligence Services introduced to National Assembly the Protection of Information Bill, which among other purposes, aims to protect information against disclosure as well as establishes offences and penalties against the whistleblowers.

While we support certain aspects of the Bill, we do have concerns about some of its objectives and provisions, which constitute a ‘legal contradiction’ as well as a ‘threatening tool’ for practice of certain rights such as freedom of expression. 

In light of the Bill’s inconsistency, we deem it necessary to formulate and present this written submission on the Bill through which, we may seek to supplement it with our oral submission.

Finally, the outline of our submission is constituted of points of dissidence and proposals regarding specific provisions in the Bill.

1. Points of dissidence in connection with the Bill and Proposals
As mentioned earlier, although we agree with certain aspects of the Bill, some of its objectives and provisions however express a legal contradiction and negatively impact on the exercise of the right of freedom of expression.

A. If we salute the purpose of the Bill in terms of protecting information, destruction or loss contained in Chapter 4 of the Bill, we disagree with the provisions of chapter 5 aiming to protect information against disclosure, which needs to be removed from the Bill. Indeed, the provision of chapter 5 of the Protection of Information Bill, which protects against the disclosure of sensitive information held by State as well as commercial and personal information held by both public and private bodies needs to be removed.  This provision of the Bill constitutes a ‘legal contradiction’ with the provisions of the Protected Disclosures Act 2000, which aims to encourage employees in both public and private sectors to disclose ‘any’ criminal and other irregular (or illegal) conduct in the workplace and also; protect employees who disclose such information against any reprisals as result of such disclosures. By removing the chapter 5 from the provisions of the Bill, this latter will conserve its authenticity as a charter of protection of information against alteration, destruction or loss and, therefore it will be no longer be a legal contradiction between legislations into the same country.

B. If as the last resort we can tolerate that “the sensitive information of State to be protected against disclosure” as contained in Chapter 5, sections14 and15 of the Bill, it is not the case with commercial and personal information contained in sections 16 and 17 of the same Bill. It means that the provisions of sections 16 and 17 of the Bill must be removed from information that requires to be protected against disclosure. Most of the time the commercial activities held by public and private bodies constitute a ‘sanctuary’ of corruption, dangers and other wrongdoings, for instance in the manufacture of food where sometimes, certain products can present a potential health risk for consumers. So, to elevate commercial information to the rank of information to be protected against disclosure would seem in other words to open the door to corruption and other commercial wrongdoings and, instantaneously closing the door of transparency and accountability. This leads to the violation of the Protection of Access to Information Act 2 of 2000, which encourages the culture of transparency and accountability.

C. Chapter 12 in general, section 50 of the Bill relating to the offences and penalties against persons who discloses the ‘designated or classified information’ including commercial and personal information needs to be removed from the provisions of the Bill.  Indeed, on the practice grounds, the establishing, through section 50 of the Protection of Information Bill, of offences and penalties against disclosure constitute an obstacle for mechanism free speech. Generally, the deterrent character of penalties (imprisonment for a period not exceeding five years) created by the Bill will limit a potential whistleblower to speak out about concerns or irregular conduct in the commercial framework. This implies the Bill implicitly seems to establish a structure of freezing of information or reducing people to silence. For instance, a person who wishes to inform authorities about the existence of corruption in the commercial, business, financial or industrial activities held by organ of state or other private body will be scared to disclose such information because of a threat of potential imprisonment after doing so.

In light of these, the Protection of Information Bill, instead of being a major tool of freedom of expression or transparency, appears to be a creator of a ‘sanctuary’ of silence. 

Conclusion

The Southern African Media and Gender Institute (SAMGI) are grateful for the opportunity given to make submission on the Protection of Information Bill. However, our decision not to comment on all aspects of the Bill should not be understood in any way as supporting or endorsing all of the objectives and/or remaining provisions of the Bill that we have not specifically addressed in our submission. But, we trust that serious consideration will be given to our submission.
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