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18 July 2008

Mr J P Cronin

Chairperson

Portfolio Committee on Transport

Private Bag X115

Cape Town

8000

Dear Mr Cronin

COMMENTS ON THE NATIONAL LAND TRANSPORT BILL (NLTB) 2008
During a meeting with the National Department of Transport on 17 July 2008 we were informed that there is a later version of the National Land Transport Bill than version B51-2008.  We therefore reserve the right to comment on this later version once we have studied the draft Bill.

We hereby request to make a verbal presentation to the Portfolio Committee on Transport.  Please note that due to the later version of the draft Bill our presentation may differ from our submission. 
GENERAL COMMENTS
The NLTB is generally written in very broad terms with little or insufficient detail on many very important issues (which were contained in the NLTTA).  Although one understands the sentiment that the detail should rather be contained in the regulations, requirements or guidelines, it makes it very difficult to provide detailed comments as the ‘regulations, requirements and guidelines’ are not yet available. Some of our comments may therefore be dealt with in the regulations to the Bill. In the absence of such knowledge we therefore comment on the aspects that are of concern to the industry.

Although the NLTB is based, amongst other, on the DoT Strategy Document of 2007, much of the content of the Strategy Document is not recognizable in the NLTB and there is a degree of ‘disconnect’ between the two documents.  

For example:  The idea of gross cost contracts has been dealt with clearly in the Strategy Document for specific types of public transport services.  This concept is not dealt with at all in the NLTB, and the words ‘gross cost contracts’ do not even appear in the NLTB. There is also little reference to the use of negotiated contracts as mentioned in the Strategy Document.
We are in support of the devolution of most of the functions to the lowest effective level of government, that of local authorities and metros. We are of the opinion that these authorities are the closest to the users of public transport services and that this is in line with the constitutional imperatives in this regard. 

SPECIFIC COMMENTS

1.
S 1 “Negotiated contract” means a negotiated contract for the first phase of an integrated public transport network contemplated in section 50 (1)”
Comment:  How does a ‘first phase negotiated contract’ differ from a ‘negotiated contract’? There are currently a number of negotiated contracts that do not necessarily form part of IPTNs. What about future negotiated contracts that are not part of IPTNs? This definition needs to be widened to also include other potential negotiated contracts.

2.
“public transport service” means a scheduled or unscheduled service for the carriage of passengers by road or rail, whether subject to a contract or not, and where the service is provided for a fare or any other consideration or reward, including cabotage in respect of passenger transport as defined in the Cross-Border Act, and except where clearly inappropriate, the term “public transport” must be interpreted accordingly” 
Comment:  The definition of public transport in the NLTTA outlined all the services that are categorised as public transport and we believe that is should also done in the Bill.  The phrase …..”and except where clearly inappropriate, the term “public transport” must be interpreted accordingly” is confusing and needs to be amended.

Reference to cabotage in terms of the Cross-Border Road Transport Act is problematical as this Act is currently being amended and we are not in agreement with the new definition of cabotage.
3.
“subsidised” in relation to services means a situation where passengers are provided with financial assistance to be able to afford services that they could not otherwise afford”
Comment:  As the Act will be applicable for many years it is advisable to also include other reasons for public transport subsidies e.g. to relieve traffic congestion, to promote environmental protection, to encourage public transport usage, to support land use/transport integration, support of governmental public transport strategies etc. The current definition is therefore too narrow.

4.
“subsidised service contract” means an agreement between a contracting authority and an operator to operate a service provided for in an ITP and in terms of which the operator receives direct or indirect financial support in terms of a tendered contract”
Comment:  Reference should also be made of negotiated contracts as it is not only tendered contracts that will qualify as subsidised service contracts. The question also arises as to what will happen if an ITP is not in place – won’t there be subsidised services?

5.
“transport area” means the area of a transport authority, contemplated in section 16(3)”

Comment:  The reference to S16(3) does not shed much light on the description of a transport area.

6.
S 6(5) “Where a province, transport authority or municipality fails to provide any information in compliance with this section, the Minister may withhold any payment to….”
Comment:  The concern is that where such subsidy is withheld due to the fault of the transport authority or municipality, that the operators will be unfairly penalised or affected in so far as their subsidies will not be paid as a result of the Minister withholding payments.

7.
S 8(1) “The Minister may, after consultation with the MECs, make regulations relating to - ….”

Comment:  The process of regulation formulation by the Minister contains no opportunity for 
consultation with or comments by interest groups.  It seems to only require consultation with the MEC’s.  Given the approach that little detail will be contained the NLTB (soon to be NLTA) and more detail in the regulations, this is a source of concern.

We believe a consultation process is required with the opportunity for comment and input from 
stakeholders, before regulations are implemented by the Minister.

8.
S 8 (1) (l) “monitoring and control of operator associations, including prescribing the contents of their constitutions, requirements for elections of office bearers and maximum joining or membership fees;”

Comment:  Clarity is needed on the minister’s powers regarding the setting of membership fees, the 
determination of constitutions of associations etc. when these institutions are privately funded and operated. SABOA has been in existence since 1980 and is of the opinion that it does not warrant a minister to determine membership fees of a democratically elected, voluntary, trade association.

9.
S 8 (1) (Z) (aa) “the time within which an offer made under section 55 must be made or accepted, and the manner in which the procedures and negotiations contemplated in that section must be conducted”

Comment:  See section 55 for SABOAs detailed comment in this regard.

10.
S 20(1) (m) “in the case of subsidised services, determine fare structures and fare levels, and concessionary fares for special categories of passengers, and periodically adjust fares in consultation with stakeholders;”

Comment:  This arrangement can only apply to gross cost contracts where the transport authority or government agency collects the passenger revenue and therefore assumes the revenue risk and the operator is paid a single lump sum amount e.g. based on kilometers operated.  

It cannot apply to net cost contracts (i.e. existing interim and tendered contracts) where the operator collects both cash ticket and multi journey ticket revenue from passengers, and is then paid a subsidy based either on the number of multi journey tickets sold or kilometers travelled.  Because the operator carries the revenue risk and is dependent on fare increases to cover his increases in operating cost, the Transport Authority cannot determine fare increases.   In all net cost contracts the existing arrangement should continue to apply where the operator motivates to the authorities any increases in fare revenue.

11.
S 24(1) and (2).(1) “The Minister must establish the National Public Transport Regulator (NPTR) within the Department, to perform the functions of that Regulator in terms of this Act and other legislation.”

(2)
“The NPTR must consist of not more than five designated officials of the Department, 
appointed either on a full-time or part-time basis, whose specialised knowledge, training 
or experience, taken collectively, at least covers─
(a)
public transport;

(b)
transport economics;

(c)
accounting, auditing or actuarial science; and

(d)
the law.”
Comment:  We are of the opinion that to execute the functions of the NPTR in section 25, will require more than five officials.  We are concerned that the understaffing of the NPTR will result in delays in dealing with applications relating to operating licenses or accreditation.  We are also concerned that provision has not been made for someone with specialised knowledge of tourism and wish to recommend that this requirement be added the section 24(2).  Provision has already been made to appoint officials with specialised knowledge in public transport (bus, taxi and meter taxi).  The same needs to be done for tourism transport. 
12.
S 25(1) “The National Public Transport Regulator must –
(a)
monitor and oversee public transport in the country in general and the activities of Provincial Regulating Entities and designated planning authorities in particular;

(b)
receive and decide on applications relating to operating licences or accreditation for—

(i)
interprovincial transport;


(ii)
tourist transport services;

(iii)
any other services designated by the Minister by notice in the Gazette;
(c)   
oversee fares charged for public transport services throughout the countr; and

(d)
advise the Minister on the making of regulations in relation to fares or fare structures in terms of section 8.”
Comment:  Section 25(1)(b). A “charter service” should be added as such service could also be intra-provincial in nature. In subsection 3 references are made to interprovincial services, tourist services and charter services whilst charter services have been excluded from subsection 1(b). 

13.
S 29(1) “A Provincial Regulatory Entity may, in appropriate cases, make inquiries or hold 

hearings to enable it to perform its functions set out in section 28.”

Comment:  What criterion is going to be used to determine “appropriate cases”?
14.
S 31(8) “A designated planning authority may give notice that it will no longer receive applications for operating licences for new services except in accordance with invitations given by the DPA for specified services on specified routes or in specified areas in accordance with its ITP, either for the purpose of concluding a contract or because those routes or areas are already adequately served.” 
Comment:  There should be criteria that are commonly agreed to between stakeholders as to how to measure “adequately served”, when this measure is used to refuse the acceptance of applications for operating licenses.

15.
S 48 (1) “When a planning authority in rationalising public transport services in its area concludes, based on its integrated transport plan, that there is a surplus of services on a particular route as a result of which an existing non-contracted public transport service is no longer required, the planning authority must, where possible-
(a) offer the operator an alternative service; or

(b) allow the operator to continue providing the service and impose a moratorium on the issuing of new operating licences on that route.

(2) If the planning authority is not able to make the offer contemplated in subsection (1)(a) or it is not advisable to allow the operator to continue subject to a moratorium contemplated in subsection (1)(b), the planning authority may cancel the relevant operating licences or permits, as the case may be, or request the National Public Transport Regulator or relevant Provincial Regulatory Entity to do so, after allowing the operator an opportunity to make representations in the prescribed manner.

(3) The Minister may make regulations on the procedures to be followed in the proceeding under subsection (1) and (2)”
Comment:  This will have serious implications for operators and especially smaller operators. What 
criterion will be used to determine which operator has to cease operating along a route? These operators were originally issued operating rights on the route and now they stand to loose their operating rights.

We are also of the opinion that should an alternative service not be found for the operator (or there is a lack of agreement on the terms of such alternative service) there should be compensation payable to compensate for the loss of business

16.
S 50 (1) “Contracting authorities may enter into negotiated contracts with operators in their areas, once only, with a view to- 
(a) integrating services forming part of integrated public transport networks in terms of their integrated transport plans;

(b) promoting the economic empowerment of small businesses or of persons previously disadvantaged by unfair discrimination; or

(c) facilitating the restructuring of a parastatal or municipal transport operator to discourage monopolies”
Comment:  Clarity is needed as to whether this clause also makes provision for negotiated contracts for operators operating in areas that will not necessarily comply with the definition of integrated public transport networks. For instance, multi modal integrated ticketing systems are still some way off due to the complexities of such integration. Through ticketing is quite difficult to achieve in practice. What happens in the mean time? 

In the DOT strategy documents provision is made for negotiated contracts, reference should also be made to negotiated contracts under other circumstances e.g. outside of metro areas or IPTN’s.

17.
 S 50 (2) “The negotiations envisaged by subsections (1) and (2) should where appropriate include operators in the area subject to interim contracts, subsidised service contracts, commercial service contracts, existing negotiated contracts and operators of unscheduled services and non-contracted services”
Comment:  Clarification is required as to whether it is the intention to have negotiations with the interim contract holders in these areas or any operator with the view to conclude a negotiated contract.
Previously, it was clear that a negotiated contract could only be negotiated between the DoT and an Interim Contract holder.

This clause opens up negotiations with all operators in an area (scheduled and unscheduled services).  This may involve hundreds of different bus and minibus taxi operators in an area.
This raises the following questions:-
· How will such negotiations be conducted?

· Will a separate negotiation process be conducted with each of these operators (i.e. 
multiple negotiation processes)?

· Or alternatively, will a single big negotiation process be conducted involving all these 
operators in a single venue and single process?

· How will this be handled practically as it was proven in the previous dispensation that 
any negotiation process between a single operator and the DoT on a negotiated 
contract, turned out to be a very complex negotiation process with a mass of 
operational and financial details, some of which are highly confidential info which 
operators would not be happy to disclose in an open forum as it may prejudice such an 
operator later when he must tender for the same or other services.
· Will the contracting authorities have the capacity to conduct such major and multiple 
negotiations?   Even bigger provinces such as Gauteng had to employ scores of 
external advisors and consultants to assist them in such negotiations (with single 
operators) due to a lack of capacity and specific skill sets within the provincial 
department.  This will be even more problematic if such major negotiations with multiple 
operators must be conducted at transport authority level.
· How will such negotiations link into the requirements and planning of the envisaged 
BRT’s?  
· How will the outcomes of such negotiations be controlled to ensure that long term 
contractual commitments (up to 12 years) are not made that will prejudice or hinder the 
various phases of BRT operational plans?

· Under the NLTTA and its regulations elaborate processes and checks and balances 
were built in to control the outcomes of negotiated contracts (e.g.  submissions to the 
Minister,  publication in government gazette,  comment by stakeholders etc. ) The new 
proposed arrangement seems very loose and open. It is proposed that similar 
processes as contained the NLTTA be incorporated into the NTLB or it regulations.

· What happens if such negotiations deadlock? Under the previous dispensation 
(NLTTA) if negotiated contract negotiations failed, the process reverted back to those 
services being subject to a tender process?

· Will the same happen if the negotiators fail to reach an agreement, or will a dispute 
settling mechanism be used?  

· If a dispute settling mechanism is envisaged, what will it be and how will it work?  

· How will the different services operated previously by various bus and minibus taxi 
operators be divided in such negotiated contracts i.e. who will get what slice of the pie 
and on what basis?

· If multiple operator parties are involved in a single negotiation process, when will 
negotiations be deemed to be a success or a failure?  If only one operator is not in 
agreement?  Must 100% agreement be reached first?

These issues must be considered carefully as negotiated contract negotiations are very complex and should not be underestimated. 

18.
S 50 (4) “The contracts contemplated in subsection (1) shall not preclude a contracting authority from inviting tenders for services forming part of the network.”
Comment:  There are many unresolved issues regarding the tendering system. This process has been ongoing since 2002. Though progress have been made new legal issues have recently emerged that could cause major problems going forward. There are also major objections from organized labour regarding the tendering system. These problems have been on the agenda for many years and the parties are not close to resolving issues such as the in-and outsourcing of business functions, the tender to tender situation regarding labour issues etc. 

The same comment applies to S 51 (4)
19.
S 51 (4) “Only a contracting authority may enter into a subsidised service contract with an 
operator, and only if the services to be operated  in terms thereof, have been put out to public 
tendering and …”
Comment:  The same comment as in 18 above applies in this instance.

20.
S 51 (6) “The Minister may, in consultation with the MECs-

(a) prescribe requirements for tender and contract documents to be used for subsidised service 
contracts which must be binding on contracting authorities, unless the Minister agrees that an 
authority may deviate from the requirements in a special case; and


(b) provide model tender and contract documents and publish them in the Gazette for 
subsidised service contracts as a requirement for contracting authorities, who may not deviate 
from the model tender and contract documents, unless this is agreed to in writing by the 
Minister, but those documents may differ for different authorities or situations”.
Comment:  SABOA believes that some form of uniformity is desirable in the tender process e.g. the current practice of standard sections 1-3 of the MTD’s. The country already has a shortage of skills in public transport contracting and a wide diversity of tender documents will add to the uncertainty amongst officials and operators. We therefore believe that the Minister in subsection 5 must in consultation with MEC’s publish MTDs.
21.
S 51 (7) “The model tender and contract documents published in terms of the previous Act shall 
cease to apply as from the date of commencement of this Act.”
Comment:  Clarity is needed about the status of the current documents. Why do they have to “cease to apply?”

22.
S 54 (2) (b) “conclude a subsidized service contract with any other transport authority, a 
province or any other municipality, unless it complies with requirements prescribed by the 
Minister “

S 54 (3) “No municipal operator may tender for any commercial service contract or subsidized 
service contract, unless it complies with requirements prescribed by the Minister.”
Comment:  Clarity is needed as to what these requirements of the Minister may involve

23.
S 55 (1) (a) “Where a contracting authority is establishing an integrated public transport network 
contemplated in section 50(1) and is hampered in its efforts by an existing contract between 
itself and an operator, the authority must, where feasible, make a reasonable offer to the 
operator of alternative services; and


(b) if-

(i) 
the parties cannot agree on the involvement of the operator in such network and 


concomitant amendment or cancellation of the contract; or

(ii) 
the making of such an offer is not feasible; and

(iii) 
the operator fails or refuses to accept such offer where one was made, the contract 

shall lapse on the date determined by the planning authority and communicated in 


writing to that operator, despite the fact that its validity period is linger and despite the 

existence of any right of renewal or right of first refusal in that contract, and the operator 

is not entitled to any compensation by virtue of such lapsing.”
Comment:  This clause is not acceptable and is not legally sound.  If negotiations fail on the 
involvement of an operator it cannot simply wipe away the rights such an operator acquired in terms of previous negotiations with government e.g. right of first refusal. It should be borne in mind that the right of first refusal was acquired as part of a negotiation process where operators gave away their perpetuity permits in exchange for the right of first refusal.  Such rights cannot be nullified in this manner.  
In terms of the previous arrangement and the basis on which the right of first refusal was acquired, a failed negotiation process on negotiated contracts resulted in such services being placed on tender which meant that the right of first refusal of operators was preserved.   This should remain or concomitant compensation should be paid to such operators.
SABOA obtained a legal opinion regarding  the constitutionality of clauses 50 and  55 of the Bill which states the following:

It is our view that the entire scheme contemplated by sections 50 and 55 of the Bill is unconstitutional for the following reasons:

· Sections 50 and 55 do not appear to comply with the principles of legality. They are 
vague provisions which grant unnecessarily broad discretionary powers to the 
executive that are not subject to “express constraints”.

· Sections 50 and 55 also seem to violate section 217 of the Constitution in that they are 
antithetical to procurement by the Government pursuant to “a system which is fair, 
equitable, transparent, competitive and cost-effective.”
· The sections may also violate section 25(1) of the Constitution in that they contemplate 
a deprivation of property other than by way of a “law of general application” and they 
may permit “arbitrary deprivation of property”.

· The sections also appear to violate the principle of legality because they are vague, 
potentially arbitrary, and their discretionary elements are not circumscribed in a “clear 
and accessible” manner.

· The sections also seem to violate section 25(2)(b) of the Constitution in that they 
amount to an expropriation without compensation.

· The sections may also violate section 36 of the Constitution in that the proposed 
limitation on the operators’ property rights is not “reasonable and justifiable in an open 
and democratic society”.

SABOA will as part of its submission to the Portfolio Committee on Transport present further evidence and arguments in support of the above-mentioned position.

In the light of the above SABOA wishes to voice its objections to these sections in the strongest possible terms.

24.
S 56 (1)  “All permits issued for a definite period remain valid but lapse when that period expires, 
provided that if such a permit is still valid on a date calculated as seven years from the date of 
commencement of this Act, it will lapse on that date.


(2)
All permits issued for an indefinite period remain valid, subject to sections 57 and 58, 

but lapse seven years after the date of commencement of this Act, but the holder may 

apply within that period for its conversion to an operating licence to the entity that is 

responsible for receiving applications for operating licences for the relevant service”
Comment:  The lapsing of indefinite permits after seven years after the date of commencement of the 
Act is totally unacceptable. It may be that the ITP is not in place and that the services have to be rendered until such time as the ITP has been finalised and implemented. Also, if the operator operates a service not provided for in the ITP but has sufficient patronage to render the service necessary and result in an income for him/her, it would be unconstitutional to take away a “right” that that operator has in terms of his/her permit
25.
S 57(1)(C)
“in either case cancel any permit of that holder authorising services on routes 
in the area on an uncontracted basis, and not carry forward such authorisation to the operating 
licence mentioned in paragraph (a) unless the authorisation  forms part of the contract;”
Comment:  We are not in agreement with S57(c). If a contract does not include services that are 
currently operated on a commercial basis, why must such authority be withdrawn?

Clarity is required about the rights of the uncontracted operator – when the uncontracted scheduled services are converted to a commercial service contract, will it be with the same operator or the contracted operator? Will such an operator then lose such services? How will this commercial service contract affect the contractual obligations of such an operator when this service is “converted” into a commercial service contract with the state?

26.
S 66 (1) “Where an application is made to the NPTR for the granting, renewal, amendment or 
transfer of an operating licence in respect of a non-contracted service, it may grant or refuseit 
after having considered—“

66.(1)(e) (e) “whether the applicant has any previous conviction for an offence relevant to the 
operation of public transport services, or of a prescribed type; ….”

66 (1) (f)” the ability of the applicant to operate the service for which the operating licence is 
sought, in a manner satisfactory to the public.”

66(4) “The Minister may make regulations prescribing that types of applications specified in the 
regulations must be submitted to  stakeholder forums or other persons or entities for their 
comments, and that the relevant entity must consider those comments before it takes its 
decision.”

66(6) “Such a condition may state that a maximum number of passengers may be carried in the 
vehicle, even if the capacity of the vehicle is greater.”
Comment:  Section  66. Subsection (1) refers to the NPTR dealing with non-contracted services.  This 
is confusing as in terms of section 25 the NPTR can only deal with interprovincial and tourist transport services.  Although section 25 provides for the Minister to designate any other service to the NPTR this must be done by notice in the Gazette.  

S 66 (1) (e). What type of transgression is relevant to the operation of a public transport service? Will the prescribed types of transgressions be detailed in the Regulations?

S 66 (1) (f). What criterion is going to be used to determine whether the applicant has the ability to render the service in a “manner satisfactory to the public”?

S 66 (4). This is unacceptable. Surely the applications have to be considered in the light of the ITP and it will therefore be important to get input form the planning authorities but not from other persons/entities or stakeholder forum. That would influence the objectivity of any decisions regarding such applications. 

S 66 (6). The conditions made applicable to any OL being issued should not restrict the number of passengers to be less than the carrying capacity of the vehicle. An application for an OL is made with a specific vehicle listed to render the service. It would be unreasonable to issue the OL but restrict the passengers.

27.
S 76(3) “Where application is made for an operating  licence for vehicle hires with drivers as 
charter  services, i.e. not as metered taxi services, the entity granting the operating licence must 
evaluate whether the services should rather be provided as metered taxi services, and, if it 
grants the application for a charter service, should attach appropriate conditions”
Comments:  The entity granting the OL should not have the discretion to decide whether the service being applied for could be operated as metered taxi services. Surely, if the service is being applied for by a bus or mini-bus operator, it should be considered on that basis and not whether another mode of transport should operate the service.
What is going to be considered appropriate conditions?
28.
S 90(1) “As from a date determined by the Minister, by notice in the Gazette, no one may 
operate tourist transport services unless accredited by the National Public Transport Regulator.”
Comments:  Clarity is required as to how this will apply to existing tourist transport operators.  Some operators have definite term period permits whilst others still have indefinite term period permits.  Will the new dispensation apply after their permits have expired or will a specific date be determined by the Minister?

29.
S 90(5) “Accreditation may be granted without such recommendations where such tourism 
authority has not supplied them in the time specified in the entity’s request or where no such 
requirement is prescribed”
Comment:  It is essential that criteria be developed for application by tourism authorities or in the absence of a recommendation by a tourism authority by the National Public Transport Regulator to ensure uniformity in the process.    
30.
S 90(7) “Accredited operators must renew their accreditation every five years in the prescribed 
manner, failing which their accreditation will lapse”
Comment:  In the Tourism Task Team Report it was, inter alia, recommend that the monitoring of an accredited tourist transport operator’s services be done on a continuous basis through site visits, checking of vehicles etc.  If, during such routine inspections, it becomes evident that the operator no longer complies with the accreditation requirements his accreditation may be withdrawn.  Time limits for the renewal of accreditation therefore become irrelevant.  For this reason it was recommended that the accreditation should be for an indefinite period.

Clarify is required as to why a period of five years has been determined for the renewal of an operator’s accreditation whilst a period of seven years has been set for other services. It is SABOA’s view that if ongoing monitoring is done, there is no need for the accreditation to be renewed after five or seven years.

31.
S 91(3) “If the National Public Transport Regulator is satisfied that any national or provincial 
tourism body has an acceptable system in place to accredit operators of tourist transport 
services, the National Public Transport Regulator may accept such accreditation by such a 
tourism body without requiring the operator to apply in terms subsection (1), provided that the 
operator also complies with the prescribed technical requirements.”  

Comment:  There needs to be a fixed procedure for an operator to obtain accreditation and it should be done through an application to the National Public Transport Regulator, irrespective whether an operator has been accredited by a national or provincial tourism body.

32.
S 92(3) “On cancellation of an operators accreditation, the National Public Transport Regulator 
must remove that operator’s name from the register kept in terms of section 90(6).” 

Comment:  On cancellation, the operator must return his certificate of accreditation and the vehicle tokens issued to him
GENERAL COMMENTS

There is no definition of:

· Temporary operating licences

· Tendered contract
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