NHTL (National House of Traditional leaders)

Background

The National House of Traditional Leaders Bill and the Traditional Leadership and Governance Framework Amendment Bill were referred to the House by Parliament. The Bills have been classified as section 76 Bills and Bills falling within the ambit of section 18(1) of the Traditional Leadership and Governance Framework Act, 2003 (Act No 41 of 2003)

Introduction

The House has studied the Bills and deliberated upon them at various platforms of traditional leadership and is of the view that as currently worded, the two Bills do not take sufficient account of constitutional fundamentals. In particular, they tend to define the role and functions of the institution at local level in line with s212(1) of the Constitution but are weak and silent on the role of the institution at provincial and national levels, contrary to what is anticipated by s212(2) of the Constitution. In essence, they are shy in giving recognition to the institution as an important institution of constitutional governance complementary to the three spheres of government. They do not read like legislation intended and directed at reversing the colonial and apartheid legacy of distortion and marginalization of indigenous African institutions of governance - the essence of African Renaissance within the context of constitutional democracy.

The Bills fail to give due recognition to African values and norms.

The Bills are couched in a language and terminology reminiscent of colonial and apartheid inventions (see annexure for examples). They need to be referred to parliamentary or other languages services for vetting and re-writing.

NHTL BILL

The Long Title

The Long Title should mention the purpose of the Bill being to repeal the three previous Acts.


5(2). Establishment and Term of Office of the House

(1). There is hereby established a house of traditional leaders known as the National House of Traditional Leaders.

(2). The House shall be a juristic person and public entity listed in terms of the Public Finance Management Act.

(3). The term of the House is Five years.

s 3(4): GENDER RATIO:

The provision requiring that one third of members of the House must consist of women and the proviso that the minister may lower this threshold is laudable in its intent.

However, a better formulation that addresses the principle of progressive advancement of women and gender equality should read as follows:

"The National House must endeavour to ensure gender representativity in composition of membership of the House in line with the constitutional values of promotion of gender equality and to give effect to the provisions of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000".

s4 (2)

Each Premier must submit names of persons identified in terms of processes contemplated in subsection (1) to the Minister within 21 days.

s 4(4) THE PROVISO:

The principle informing the proviso in s4 (4) appears to be that of ensuring non-partisanism among members of the House. However to ensure that membership of the house are not disadvantaged financially, the remuneration /allowances provided in s19 should be set at levels that are commensurate with the responsibilities discharged in the House.

s 7(1) reduce 14 days to 7 days S 7(2) reduce 45 days to 30 days

s 8 Seat and Meetings of the House (addition of subsection)

8(6) The President shall on an annual basis deliver an address to the House at its first sitting of the year.

s 10 (1) to read as follows:

The Chairperson and Deputy Chairperson of the House shall be full time members of the House"

s 12 Administration of House (addition of sections in line with juristic personality)

Appointment of chief executive officer

(1) The House must appoint a person as the chief executive officer Of the House.

(2) The chief executive officer holds office-

(a) for an agreed term not exceeding five years, but which may be renewed; (b) subject to the terms and conditions applicable generally to employees of the House.

(c) on the terms and conditions set out in a written employment contract which must include terms and conditions setting performance standards.

Functions of chief executive officer

(1) The chief executive officer is the accounting officer of the House.

(2) The chief executive officer is responsible for-

(a) the formation and development of an efficient administration;

(b) the organisation, control and management of all staff, including persons seconded to the House from any organ of state;

(c) the maintenance of discipline in respect of the staff and

(d) the carrying out of the decisions of the House.

As accounting officer the chief executive officer is responsible for

(a) all income and expenditure of the House;

(b) all the House's assets and the discharge of all the liabilities of the House (c) proper and diligent compliance with the Public Finance Management Act, 1999 (Act No.1 of 1999)

Conditions of employment of employees

(1) An employee of the House is employed subject to the terms and conditions of employment determined by the House.

(2) The terms and conditions must comply with the basic values and principles set out in section 195 of the Constitution.

(3) Persons in the public service or other state institutions seconded to the House must perform their functions under the control and directions of the chief executive officer of the House.


s (15) addition of subsection

(7) Members of the House shall on a quarterly basis deliver Provincial Reports to the House and a National Report to their respective provincial Houses.

Section 20 (2) a & b -Delete these sections

s 21 The dissolution of the house:

Constitutionally, it appears very suspect to provide for self-dissolution by a constitutionally mandated statutory body. Local, provincial and national legislatures or executives, courts of law and Chapter 9 institutions cannot simply dissolve themselves. This provision should be reconsidered.

s 22 The oath:

As long as the Judges of the High Court remain judges designated to various provincial and local divisions it is not proper that a high court judge administers the oath or the affirmation. The preferred formulation should be:

"The Chief Justice or Deputy Chief Justice should be the one administering the oath or affirmation".

s 23 Code of Conduct:

This provision predetermines the Codes of Conduct that members of the House should adhere to. This excludes the House from considering and adopting a Codes of Conduct of it own and considered appropriate. The preferred formulation should be one that enjoins/requires the house to develop and adopt codes of conduct of its own. This would be in line with Codes of Conduct governing members of Parliament and similar bodies

s 24 The regulatory powers of the minister:

The regulatory power given to the minister is too wide and open handed and may lead to the minister assuming primary legislative powers. The areas of ministerial legislation should be specific and narrowly defined.

TLGF AMENDMENT BILL

The long title of the act:

This section omits to deal with the traditional leadership level of paramount chiefs, this problematic because there are areas in the country which the institution of paramount chiefs exists. If this level of traditional leadership is being eliminated then the bill must provide for their placement for failing to do so will create a vacuum.

Section 2A:

s2 fails to deal with the institution of paramount chiefs (see above)

Sections 2A (d),&. 2A (2):

The provisions under s2A (1) (d) & 2A (2) should use "established customs, traditions or customary laws".

This formulation is informed by the fact that the original African institutions of governance and leadership are not based only on customary laws.

Section 2A (4):

The kinship must comply with the relevant provisions of the constitution and must develop and give effect to customs, traditions and practices accordingly.

Section 4A (3) The Traditional Council:

This provision should be formulated so as to state that the kinship council should always remain non-partisan.

Proposed additional provision 4A (4):

"A contravention of s4A (3) shall constitute a criminal offence and shall be punishable by a fine not exceeding or sentence or both such fine and sentence".

Section 4B:

The sub-title to this section and the subsequent provisions should be changed from "sub-traditional council" to "traditional sub-council".

ANNEXTURE

TERMINILOGY ON THE TRADITIONAL COURTS BILL, NHTL BILL, 2008 &. TL &. GOVERNANCE FRAMEWORK AMENDMENT BILL.

The following inputs regarding the three NHTL Bills are mainly on the aspect of the English terminology that is not compatible with the Indigenous/African languages' terminology. The terms are mainly those that refers to the hierarchy of the traditional leadership i.e. 'king/queen; senior traditional leader and headman'. The problems regarding these terms can be summarised in the following way:

(i).The terms 'king/queen were in the colonial context only reserved for reference to the European/British monarchies. In the context of the National House of Traditional Leaders Bills however, they are used to refer to the highest level of Indigenous African leadership. The equivalents of these two terms in other African languages and Setswana in particular are 'kgosi /kgosigadi respectively.

(ii). The term 'senior traditional leader' is a new coinage to refer to a hierarchy below that of the 'king/queen' in the context of the NHTL Bills. Following the above logic on hierarchy of these terms, its equivalent in the African languages and Setswana in particular would be 'kgosana’. The problem relating to the two terms is that of incompatibility of meaning, wherein the English term denotes 'seniority in rank' and the Setswana term denotes a 'junior rank~ The other problem relating to the term 'senior traditional leader' is its neutrality regarding gender, in contrast to its predecessor 'king/queen' within the same environment of kingship.

(iii).The term 'headman' is a borrowing from the old apartheid legacy and is used out of context in terms of the traditional leadership system of governance. In its etymological construct, it refers to 'a head of clan within a traditional community’ Its well known equivalent is induna 'in the Nguni languages, and 'ntona’ in Setswana.

The question is, does 'headman' in the context of these NHTL Bills refer to 'a leader of a clan' or 'a leader of village community~ Secondly, is the term 'headman' neutral in terms of gender?

(iv). The term Customary Law: The terminology customary law is not an original African terminology. The original African terminology of law is not different from any terminology used for the term 'law'. The problem was brought by colonisation when the Western terminology of 'law' was being distinguished from the original terminology of the African people. What is the solution? Seeing that the original African courts will be statutorily recognised, there is no substantive reason/justification to qualify the terminology 'law' when used in its original African context. Our proposal is that the terminology be left as it is in all the Bills as it is obvious that it will be used within a particular context. This is more so in that since the passing of the Constitution the term 'law' is used within the context of the constitution. All laws should stand the test of the Constitution and should be constitutional. There is thus no constitutional logic to refer to Common law or customary law under the present dispensation Law is Law is Law. The only justification for qualifying the terminology 'law' is within an academic context Le the law of contract, international law etc., and in this regard 'Customary law' can be referred to as original African law. We are not in favour of the term Indigenous law because it has a very negative connotation. The term 'original' is relevant because the law of the African people as applied today is tainted. The terminology 'original' will force us to purify the 'law' as it was (or should have been developed) before colonisation.

(iv). To recap, one needs to take serious consideration into the manner in which coinage of the terminology relating to kingship and the whole of the traditional governance is done, if these Bills are to be products worthy of being called 'the constitution', of the NHTL, that we pride ourselves with. Secondly, to find out as to whether the meaning of these terminologies within the context of the NHTL Bills are compatible with the meanings in this brief note.

Recommendations & Conclusion: We are aware that the revision of these terminologies may require lengthy research and debates, whose findings may necessarily not be part of these Bills when they are passed by parliament. We recommend that research on "Terminologies & Conceptual Framework on Traditional Governance" across the South African indigenous languages landscape should be funded within a reasonable time frame, so as to be included in the next amendments. In the meantime, where possible, the African languages terms that are already available should be put side by side with the English terms as appendices to each and every text of a Bill/Act. Later these indigenous terms must replace the English terms in the content of the Bills/Constitution to bring meaning in the context of the indigenous environment.

