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PART 1

COMMENTS ON THE NATIONAL HOUSE OF TRADITIONAL LEADERS AMENDMENT BILL, 2008 

1. OBJECTIVES OF THE  BILL

1.1 The purpose of the National House of Traditional Leaders draft amendment Bill seeks to establish a National House of Traditional Leaders that would make possible the participation of traditional leaders from provinces where there are no provincial houses.

1.2 The amendment Bill further provides for a relationship between the National House and provincial houses.

1.3 Responsibilities and roles of the National House are also provided for and as well as the leading role that the National House should play in championing development and ensuring that rural communities do access government services in consultation with provincial houses. 

2. COMMENTS ON SPECIFIC CLAUSES

2.1 Clause 1 

Definitions

The definitions in clause 1 include a definition of a Speaker.  The term Speaker does not appear on the draft amendment Bill instead the Secretary to Parliament is mentioned in clause 11.

Proposal

Include the definition of Secretary to Parliament and remove definition for Speaker of Parliament.

2.2 Clause 2

Establishment and term of office of the House

Currently, there is no synchronization on the term of office for the National House and Provincial Houses.  The term of office of some provincial houses end while the National House is in the middle of its term and this affects its efficacy and efficiency.  The Office Bearers are affected the most as they are withdrawn from the National House and forfeit their positions as new Office Bearers are elected to replace them.
Secondly, the disparities happening in provinces with regard to the implementation of the Framework Act, and the establishment of Local Houses in particular, will further add to the instability of the institution if the term of office of the local houses is not aligned to that of the National House of Traditional Leaders and Provincial Houses. 
Comment
The proposed legislation should ensure that the term of office of all the Houses of Traditional Leaders is in line with that of local government.

2.3  Clause 3

Composition of the House

Comment

The Department agrees with the membership of the National House being limited to Senior Traditional Leaders.  

This is viewed as means of restoring dignity of the institution, as Senior Traditional Leaders cannot find themselves being led by Headmen/ Headwomen (who are junior in terms of traditional leadership rank).
2.4 Clause 4

Election of members to the House

The Department supports the hands-on approach that should be displayed by the various Premiers in the management of traditional leadership.

Proposal

Information provided by the Premier to the Minister should also include the name of the traditional council or local house being represented by the elected member and the traditional leadership level (category).

2.5 Clause 5

Qualification for membership to the House

The provision on who is eligible to be a member of a statutory body is supported as it is aimed at ensuring that only credible individuals and those with integrity are elected to serve the National House of Traditional Leaders.

2.6 Clause 6

Vacation of seats

The clause is supported, however the department would like to comment as follows;
Comment
Provincial Houses, Local Houses and Traditional Councils should be empowered through legislation to recall those members that they feel do not better serve the houses that elected them to the National House.

The provincial houses must not only have powers to elect to the National House but must also have powers to withdraw members from the National House.

2.7 Clause 7

Filling of vacancies

Membership to the National House of Traditional House of Traditional Leaders is limited to Senior Traditional Leaders only.  

In Gauteng, there are only two recognised Senior Traditional Leaders, who would have ex-officio status within the National House.  Should one of the two members breach the House’ code of conduct and be removed from it, who is going to replace the removed member at the National House as membership is limited to Senior Traditional Leaders only.

Proposal

Provinces with limited Senior Traditional Leaders should be able to be represented by other members of the council within the National House, should a Senior Traditional Leader be removed from the National House through misconduct. 

2.8 Clause 8

Seat and meetings of the House 

Given the advisory role that the National House performs on issues pertaining to traditional communities, customs and traditions, the provision on the seat and meetings of the House is supported.
2.9 Clause 9

Chairperson and Deputy Chairperson of the House

The clause on the procedures to be followed during the election of Chairperson and Deputy Chairperson is supported.

2.10 Clause 10

Status of members of the House

The White Paper on Traditional Leadership 2003, state that the Chairperson and or Deputy Chairperson shall be full-time.  

Comment 

The Bill must clarify if the number of members to be determined by the President is in addition to the two members who are already full-time within the National House.

2.11 Clause 11

Roles and functions of the House

The clause on the roles and functions of the House is supported as it provides clear responsibilities of the National House of Traditional Leaders as well as its functions.

2.12 Clause 12

Administration of the House

The secondment of the staff to the National House is supported as it will ensure that administration of business of the House is done in a manner that complies with PFMA requirements.

2.13 Clause 13 and 14

Responsibilities of the House and Relationship between the House and Kings and Queens

Both clauses are supported.

These clauses give clear directions on how the House should be managed and the institutional arrangement with Kings and Queens.

2.14 Clause 15

Relationship between the House and provincial houses 

Two meetings per annum with provincial houses are proposed in clause 15 (3).  In clause 13 (c) quarterly meeting as well as an annual meeting with provincial houses is provided for.  All these meetings are aimed at discussing the activities of both houses, giving financial account on finances and activities and discussing matters of general interest and welfare of traditional communities. 


  Comment

a. The exact number of meetings per annum should be clearly stipulated. 

b. Measures should be taken to ensure that provinces without provincial houses are involved in these meetings.  As of now the relationship is between the National House and provincial houses.
c. The body of Chairpersons will be attended by Chairpersons from the National House and the provincial houses.  Care must be taken to ensure that traditional leader(s) from provinces without chairpersons of provincial houses do participate in activities of the body comprised of Chairpersons only.

d. The body for Secretaries should not exclude officials from provinces without provincial houses.  

2.15 Clauses 16,17,18,19,20 and 21

The following clauses are supported 

· Support to the House 

· Accountability of the House

· Privileges and immunities of members of the House

· Remuneration and benefits to members of the House

· Rules, orders and committees of the House

· Dissolution of the House

The above clauses seek to provide for accountability and good management on the part of the National House of Traditional Leaders.  The provisions are supported based on the fact that implementation of these provisions will ensure that the National House of Traditional Leaders is managed professionally and in line with legislative prescripts. 

2.16 Clause 22

Oath or affirmation by members of the House

In support of the clause but would like to add the following.

Upon being nominated to the National House of Traditional Leaders all members take oath or affirm their obedience to the House and to abide by the Laws of the Republic of South Africa.

We further propose that Office Bearers like the Chairperson and Deputy Chairperson, once elected, in addition to the first Oath/ Affirmation, should take another Oath or Affirm to work in their elected capacities respecting the laws of the Republic.

2.17 Clauses 23,24,25 and 26

The clauses are supported as they seek to ensure that members of the National House of Traditional leaders conduct themselves in a professional manner and with dignity and respect.  

The aim of government is to restore the dignity of the institution of traditional leadership and through the code of conduct government’s aim will partly be realised.
3. General Comments 

3.1 
Mandating system

The Bill discusses the relations between the national house and provincial houses and does not provide for a mechanism through which individual members should go back to their constituencies to report and get new mandates.

This omission will lead to a National House that has members who are not accountable to the provincial houses but unto themselves.

Proposal

An insertion should be made that will provide for reporting mechanisms by members of the National House to their constituencies. 

The Department welcomes the participation of traditional leaders from Gauteng in the affairs of the National House as this will ensure that:

(a) Issues affecting traditional communities from Gauteng are dealt with at national level,

(b) Aspirations of rural communities are communicated to the National House of Traditional Leaders,

(c) Traditional communities from the province will be able to benchmark on best practices and good governance with their counterparts from the other provinces,

(d) The National House will report on its activities to Gauteng traditional communities as well and will also get mandates from the province.

3.2 Impact of the amendments on the Gauteng Traditional Leadership and Governance Draft Bill.

There is no material impact that the amendment Bills have on the Gauteng Draft Bill.
The Gauteng draft Bill on Traditional Leadership is in line with the provisions of both amendments, namely the National House of Traditional Leaders and the Traditional Leadership and Governance Framework Bills.

PART 2

COMMENTS ON THE TRADITIONAL LEADERSHIP AND GOVERNANCE FRAMEWORK AMENDMENT BILL, 2008
General Comments

1.
The amendments proposed in the draft Bill are supported in total as they address most issues that have been raised as gaps with regard to the implementation of the Framework Act by members of the two traditional councils
2.
The Bill further addresses institution arrangements within the various traditional leadership levels and structures.

Institutional arrangements require a framework to ensure that parties perform their functions as required by law.  The Intergovernmental Framework Act, 2005, provided a framework on how various structures and bodies should be managed.  These provisions exclude traditional leadership structures.  

Traditional leadership structures’ participation in IGR fora is in stakeholder basis and do not play a leading role.

The IGR Act should be amended to provide for the interrelations between the National House and the Kings and Queens, the provincial Houses, the Local Houses and with Traditional Councils, as provided for by both the National House and Traditional Leadership and Governance Amendments Bills.
3.
The establishment of sub-traditional councils is welcomed. The areas of traditional leaders are very vast and a single traditional council will not be able to effectively manage those areas in the peripheries.


However, regulatory framework should be put in place to determine the size of an area that a sub-traditional council should be provided for.  If not properly managed this could lead to each and every village within the area of a Senior Traditional Leaders having a sub-traditional council.
PH Seabi

Head of Department:

Date:

Professor W Sobahle

Traditional Leadership Institutions

Department of Provincial and Local Government 

Private Bag x 804
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COMMENTS ON THE BILLS IMPACTING ON TRADITIONAL LEADERSHIP TO BE TABLED IN PARLIAMENT DURING 2008
1. 
The Department of Local Government has considered the above-mentioned draft Bills as presented during the Technical MinMec of 20 June 2008.

2.
The Department has made input on the two draft Bills which is hereto attached for consideration.
Yours sincerely,
_______________

PH Seabi

Head of Department:
Date:

