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1. INTRODUCTION

BUSA appreciates the opportunity afforded by the Portfolio Committee to make an oral presentation on the Competition Amendment Bill.   As previously indicated the Bill is currently being negotiated in Nedlac.  This submission therefore highlights those areas on which agreement has not yet been reached and should be read in conjunction with our original submission to the Portfolio Committee.
2. GENERAL 

BUSA reiterates its rejection of anti-competitive behaviour or any contravention of the Competition Act such as some occurrences which have been recently found by the Competition Commission.  BUSA deplores business practices that have been declared by the Commission to be against public and/consumer interest and sees an appropriate competition policy as one of the elements in the successful implementations of the Accelerated and Shared Growth Initiative for South Africa (AsgiSA).
Notwithstanding BUSA’s commitment to addressing contraventions of the Act, a practical balance needs to be struck between harsh punishment and the detection of anticompetitive conduct, which would otherwise remain uncovered.
3. SPECIFIC COMMENTS
3.1
Substitution of Section 3 of Act 89 of 1998, as amended by Section 2 of Act 39 of 2000.  (Concurrent Jurisdiction)

Excellent progress has been made in addressing the key challenge with concurrent jurisdiction, which is to clarify the roles of the competition authorities and any sectoral regulator in respect of dealing with anti competitive behaviour.  
BUSA is confident that the Nedlac process will yield a mutually satisfactory solution to this challenge.
3.2
Insertion of Chapter 2A in Act 89 of 1998 (Complex monopolies)
BUSA agrees that the competition authorities must have powers to investigate any anticompetitive outcomes and to be able to determine the causes thereof.  However the current clause is in BUSA’s view completely unworkable.  Some progress has been made in addressing this concern in Nedlac but a solution is not immediately in sight.
BUSA agrees that the Commission should be able to undertake an inquiry into any anticompetitive outcomes in a market, but they should not be able to subject firms to such an inquiry into their conduct without being able to demonstrate they have reasonable grounds for believing that the firm or firms are involved in conduct that is leading to anticompetitive outcomes.
The other challenge is that in some cases there may be competition gains like efficiency that can be to the benefit of consumers when there is some co-ordinated action on the part of firms in a particular market.  

BUSA believes that the best solution would be to delete the current section but if that is not possible, it is imperative that any investigation of such conduct must be based on reasonable grounds.

3.3
Insertion of Chapter 4A in Act 89 of 1998 (Market Enquiries)

BUSA welcomes the intention of the amendment which is understood to be to provide for rules and procedures for market enquiries.  However, in BUSAs view the original amendment does not go far enough in that the approach to market enquiries as currently drafted places no obligation on the competition authorities to have reasonable grounds to suspect anticompetitive behaviour before commencing an enquiry.  The provisions regarding the outcome of an inquiry are not clearly set out and no timeframes for the conclusion on an enquiry are provided.  Good progress on these aspects has been made in Nedlac and progress has been made towards addressing a number of concerns are being discussed.  Nonetheless, the initiation of an inquiry without necessarily having reasonable grounds to do so remains a matter of concern.
Companies may be subjected to time-consuming and costly market inquiries in circumstances where the Commission does not even need to state that it has observed conditions in a particular market that lessen or prevent competition.  In other words no justification for the enquiry is required before it is initiated.
In addition to the open ended provisions contemplated in the Bill, pressure is mounting from a number of quarters for the Commission to be given subpoena powers in respect of market inquiries.  BUSA does not believe that the Commission needs further strengthening of its powers in this way. However should favourable consideration be given to the introduction of such powers, they would have to be accompanied by a legal test.

3.4 Amendment of Section 50 of Act 89 of 1998, as amended by section 15 of Act 39 of 2000 ( Corporate Leniency Programme)
BUSA understands that the proposed amendments seek to provide a legal basis for the corporate leniency programme, which since its introduction has been successful – not only uncovering anti competitive behaviour – but successfully imposing sanctions on firms which have contravened the Act.

However, the impact of the inclusion – read with the proposed Section 73 A – Is likely to have the effect of discouraging firms to come forward to assist the Commission in uncovering anti-competitive behaviour.  If section 73A is to be retained provision should also be made for immunity for individuals, which is currently not the case.
3.5 Insertion of Section 73A in Act 89 of 1998 (Causing or permitting firm to engage in a prohibited practice)
The scope of the conduct that constitutes a criminal offence in terms of section 73A is significantly broader than the scope of equivalent provisions in other major jurisdictions where cartels have been criminalised. In those cases the criminalisation is limited to actual participation in the prohibited practice and does not extend to merely having knowledge of the prohibited practice, or being in a position where one should have had knowledge of the prohibited practice. 

As currently drafted the Bill appears to go beyond the Government’s stated intention, which is not to pre-empt the operation of the criminal justice system.  Some progress has been made in Nedlac on the need to significantly revise the approach to handling of the findings of the competition authorities in order not to infringe on an accused’s rights to a fair trial on the basis of “innocent until proven guilty” doctrine.
In order to ensure that this concern is addressed the following challenges with the current draft need to be addressed.

3.5.1
A director or manager of a firm who was responsible for the conduct concerned, or had knowledge of or should reasonably have had knowledge of the conduct concerned can be criminally prosecuted on the basis of an acknowledgement in a consent order by the firm in respect of the conduct.  This means that contrary to normal criminal procedures – where an accused enters the court as innocent until  proven guilty – he enters the court on the basis of evidence that has found him guilty by the competition authorities on a “balance of probabilities”, rather than the standard of proof required for a finding of criminal liability, namely “beyond a reasonable doubt”.  


This creates the anomalous situation where the prohibited practice for which a criminal sanction is imposed only has to be proven on a balance of probabilities but is then treated as conclusive evidence in the criminal proceedings. All that remains to be decided “beyond a reasonable doubt” is that the person was responsible for causing the firm to engage in the prohibited practice or knowingly acquiesced in the firm engaging in the prohibited practice.

The rule of law demands that legal rules must be clear and accessible.  The principle of legality is particularly important when we are dealing with a criminal offence because of the particularly grave consequences of labelling conduct criminal – and the criminal sanctions that may flow from a conviction.  

3.5.2 In terms of the proposed section a director can be convicted of an offence despite the absence of proof beyond a reasonable doubt that he or she committed the offence.  This is because an acknowledgement by the firm (i.e. someone other than the director who is the accused) or a finding of the Competition Tribunal or the Competition Appeal Court (which makes findings on a balance of probabilities, rather than beyond reasonable doubt) is conclusive proof that the firm engaged in the prohibited practice.
3.5.3 This is a material element of the offence because if the director was responsible for causing the firm to engage in that practice or had (or should reasonably have had) knowledge of that practice, the director would be guilty of an offence.  Put differently, a director can be convicted of an offence without the criminal court, or any other tribunal for that matter, finding that the firm engaged in the prohibited practice beyond reasonable doubt.  In fact, in the case of an acknowledgment by the firm, no court or tribunal would have made any finding in relation to the existence of the prohibited practice whatsoever.

3.5.4 In considering this section it is necessary to note that as currently drafted the accused would not have been given an opportunity to have all the facts of the matter considered in a public trial before an ordinary court, or even to necessarily be present at the trial to adduce and challenge the evidence at that trial.

3.5.5 The proposed provision introduces a significant policy shift that may significantly affect the willingness of directors to serve.  Corporate governance may be significantly compromised as more and more directors find their positions too risky to pursue and therefore elect to resign their positions, or cease to be available for such appointments. 

3.5.6 More importantly, this policy shift could limit the ability of the competition authorities to resolve complex cartel activities through the leniency programme.  Directors involved in such conduct are unlikely to volunteer information that would assist the Commission to get rid of the cartel if by doing so risk going to jail.  Further, this would raise constitutional issues in respect of self-incrimination.

3.5.7 This may also lead to a significant decrease in the number of cases that are settled without the need for prosecution before the Competition Tribunal, as a consent order that acknowledges guilt in respect of a prohibited practice could lead to the prosecution of the directors involved.  Rather than settle matters which could eventually lead to their prosecution, directors are likely to adopt more aggressive litigation strategies.

4. CONCLUSIONS 
While BUSA supports the need to revisit competition policy and law, it believes that, as currently drafted, implementation of the Bill will have significant unintended consequences as outlined earlier.  Uncertainty and unpredictability remain among the major concerns to business and their possible consequences for business decision-making.  BUSA is, however, confident that it is possible to constructively address the concerns raised in this submission in the Nedlac process in such a way as to avoid negative unintended consequences and at the same time strengthen the competition regime in order to achieve the main purpose of the competition legislation.

A further consideration on the more radical amendment is that the current competition law is relatively new and an extensive body of case law has not yet been built up.  It is therefore believed that only amendment which could improve the efficiency and effectiveness of the current provisions should be considered with this amendment Bill.

BUSA therefore welcomes the opportunity to engage with the Portfolio Committee on these concerns with a view to contributing to a process that results in amendments to the current law that achieve the objectives of Government without adverse economic consequences.
Cape Town

1

