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1. BACKGROUND

BUSA is a confederation of business organisations including chambers of commerce and industry, professional associations, corporate associations and unisectoral organisations.  It represents South African business (See Annexure A - list of members) on macro-economic and high-level issues that affect it at the national and international levels.  BUSA’s function is to ensure that business plays a constructive role in the country’s economic growth, development and transformation and to create an environment in which businesses of all sizes and in all sectors can thrive, expand and be competitive. 

As the principal representative of business in South Africa, BUSA represents the views of its members in a number of national structures and bodies, both statutory and non-statutory.  BUSA also represents businesses' interests in the National Economic Development and Labour Council (NEDLAC).

Internationally, BUSA is a member of the International Organisation of Employers (IOE), the Pan-African Employers' Confederation (PEC) and the Southern African Development Community (SADC) Employers' Group. BUSA is also the official representative of business at the International Labour Organisation (ILO), African Union (AU) Social Affairs Commission and World Trade Organisation (WTO).

2. INTRODUCTION

BUSA welcomes the opportunity to make a written submission on this important Bill.   As BUSA is currently being negotiated in Nedlac, it is hoped that at least some of the concerns that we are raising in this submission, may be resolved through the Nedlac process.  This is therefore a preliminary submission in the sense that our position may change as a result of agreements in Nedlac.

3. GENERAL 

BUSA has always supported the need for competition policy and law; it is also our view that competition policy is an important component of policy framework in South Africa. This support arises from BUSA’s recognition that competition policy has a role in enhancing growth, employment creation, development and transformation in South Africa.  It is also our view that – appropriately applied - competition law can contribute to the ordering of markets, thereby lowering transactions costs; improving innovation and efficiency thus   enhancing consumer welfare. 
BUSA has also supported the need to review the 1998 legislation to investigate whether experience with the current Act necessitates an amendment of the Act. BUSA thus concurred that this area of policy can be identified through the ASgiSA process as a constraint on SA’s economic performance and towards meetings the socio-economic objectives of halving poverty and unemployment by 2014. 
In this context, any review of competition policy which contributes to sound and effective economic performance is therefore supported. Hence BUSA rejects anti-competitive behaviour or any contravention of the Competition Act such as some occurrences which have been recently found by the Competition Commission.  BUSA deplores business practices that have been declared by the Commission to be against public and/consumer interest. 

BUSA also believes that the recent success of the Competition Commission and authorities reinforces our view that strengthening of capacity within competition authorities is a fundamental part of improving the application of competition policy in South Africa.  Investing in the mechanisms and resources within the authorities will improve efficiencies for the authorities thus reducing compliance costs on business in general.

It is BUSA’s view that an effective competition policy must generally provide for the creation of a consistent, predictable, fair and transparent competition regime in South Africa and reduce compliance costs faced by business. 
In assessing the latest amendments to competition law as proposed in the draft Bill, BUSA’s main points of departure therefore include: 
3.1 The proposed legislative amendments should be aligned with the philosophy underlying the current competition legislation. Competition policy interacts with other economic policies, as well as industrial and social policies. Competition policy must take cognisance of wider national policy objectives; minimise conflict with industrial and trade policies; boost SA’s competitive and be consistent with broader socio-economic goals. 
3.2 Recent global experience in competition law should be examined and adapted to SA’s circumstances. This experience should not be transferred to South African without proper regard for its legal, institutional and practical implications. Competition policy cannot be a unique “one-size fits all” approach for all countries but must be adapted to country specific circumstances. As a developing country competition policy in South Africa must strike a skilful balance.  This should include considerations of South Africa’s stage of development and as well as the supporting institutional framework. Furthermore, competition policy needs to account for the particular arrangement of industry and growth patterns.

3.3 The amendment of the Competition Act should strive towards the creation of competition law that is predictable, fair and proportionate in relation to those who must comply with it - and must minimise unintended consequences for the economy.  The concept of a ‘workable competition’ regime should be used as a pragmatic instrument to achieve this goal.
3.4 Whilst BUSA accepts that there might be weaknesses in existing competition law, it is our view that the review and subsequent amendments should be carefully managed to minimise the compliance costs on business.
3.5 It is also important that any legislative instrument to be tested against our constitutional framework and the application of the rule of law.  

Against this background, BUSA believes the focus is therefore not on whether competition law should be applied but how it is applied. This is crucial to reaching the objectives set out in the Competition Act as amended and in addressing the resources, improved design, management, procedure, and institutional processes required for this purpose. BUSA therefore supports effective and efficient competition law which is both consistent and predictable – and which creates a favourable environment for investment. 

4. SPECIFIC COMMENTS
4.1
Substitution of Section 3 of Act 89 of 1998, as amended by Section 2 of Act 39 of 2000.  (Concurrent Jurisdiction)

BUSA recognises that the current Competition Act rests on the policy principle of concurrent jurisdiction.  BUSA agrees that given the current legislative environment this policy principle should need to be maintained.  The current situation in respect of concurrent jurisdiction gives rise to a number of concerns for business.
The Act currently provides that such concurrent jurisdiction must be managed to the extent possible in accordance with any applicable agreement concluded between the Commission and the relevant regulatory authority.  The Bill retains this provision and seeks to address the current implementation challenges by a new provision which results in the Competition Act prevailing in the absence of an agreement between a sectoral regulator like NERSA or ICASA. While it is recognised that the inclusion of this provision is an attempt to increase certainty in respect of jurisdiction, BUSA believes that the opposite may in fact be achieved.  The inclusion of this provision could in fact result in the accommodation of concurrent jurisdiction being undermined.
Successful conclusion of an agreement requires all the parties to negotiate on an equitable basis.  Creation of an equitable platform is difficult when one of the parties, in this case the Competition Commission, has nothing to lose by not concluding the agreement as their jurisdiction prevails in the absence of the agreement.  This is particularly relevant given the fact that the current text does not place an obligation on parties to conclude an agreement.  BUSA believes that the key challenge with concurrent jurisdiction is to clarify the roles of the competition authorities and any sectoral regulator in respect of dealing with anti competitive behaviour.

BUSA is working on developing a solution to address this challenge and will prepare a submission on this issue for presentation to the Portfolio Committee.
4.2
Insertion of Chapter 2A in Act 89 of 1998 (Complex monopolies)
The insertion of Chapter 2A, section 10A introduces the concept of a “complex monopoly” into the Competition Act.  BUSA understands that the intention with this new provision is to address anticompetive behaviour by firms that is currently not adequately catered for in the current Act.

BUSA is concerned that the proposed amendment focuses on the structure of the market as opposed to the behaviour of firms in establishing anti-competitive conduct, which is contrary to the overall approach of the Competition Act, which seeks to penalise the anti-competitive behaviour of firms.

This in turn leads to a number of unintended consequences: 

4.2.1
Not all “complex monopolies” impact negatively on consumer welfare or the public interest. By way of illustration, the petroleum industry is organised in a manner that ensures continuity of supply in South Africa with oil companies relying on each other for product supply at various locations, sharing shipping and storage facilities. Thus, it appears as if a complex monopoly exists, but these co-ordinated efforts are all aimed at promoting efficiency of production and distribution, which are ultimately in the best interests of the consumer.  A more recent example is reflected in a number of recommendations of the Competition Commission in respect of bank charges. In this regard a number of recommendations required the Banking Association to work with their members to develop practices that are of benefit to consumers. 
4.2.2
The threshold of 45% constitutes an arbitrary threshold and catches within its net an infinite number of firms. In its current construction, small firms by mere virtue of the fact that they operate within a market characterised as a “complex monopoly” would be penalised for merely operating within such a market.
4.2.3 Instead of focussing on only firms who voluntarily conduct their respective business affairs in a co-ordinated manner, the provision encompasses involuntary conduct as well. The extension of this provision to involuntary conduct would result in firms falling foul of the provision simply on the basis that they operate within a market that falls within the ambit of a complex monopoly and irrespective of whether they are directly involved in anti-competitive conduct. Once again, the proposed amendment focuses on the structure of the market as opposed to the anti-competitive behaviour of a firm or firms within a market.
4.2.4 The vagueness of the proposed amendment, will make it difficult for most firms to ascertain whether they falls foul of the provision or not, especially in highly complex industries.  Firms would be required to conduct detailed investigations by economists and legal experts to ensure that they are not guilty of a section 10A prohibited practice and would have to monitor the market closely to ensure ongoing compliance. Doing business in South Africa would become cumbersome and costly and would result in industry players exiting markets, as opposed to encouraging greater competition.  In addition, from the current draft it appears as if compliance may result in a company having to exit a particular market, which in turn could have the effect of lessening competition.
BUSA understands that Government would apply a three tier test to establish anti competitive outcomes in terms of this section, namely
· Companies involved comprise a significant portion of the market, hence the threshold of 45%.
· Companies must have co-ordinated their activities in some way as to 

· lead to a lessening of competition.

The Bill however refers to a range of market features which are not defined and which in some cases like “exploitative pricing” in themselves could constitute a contravention of the Act.  Others like “lack of innovation” require clarification before it is possible to submit an informed opinion.  For example lack of innovation depends on the nature of the industry and a number of other factors relating to the market.  It is therefore a significant challenge to determine the level of innovation in a particular market on an objective basis. 
BUSA believes that the issues government wishes to address can be dealt with through market enquiries and requests that this section be deleted.

4.3
Insertion of Chapter 4A in Act 89 of 1998 (Market Enquiries)

BUSA welcomes the intention of the amendment which is understood to be to provide for rules and procedures for market enquiries.  However, in BUSAs view the amendment does not go far enough in that the approach to market enquiries as currently drafted places no obligation on the competition authorities to have reasonable grounds to suspect anticompetitive behaviour before commencing an enquiry.  The provisions regarding the outcome of an inquiry are not clearly set out and no timeframes for the conclusion on an enquiry are provided.  Both of which contributes to the open-endedness of the approach.

An enquiry could have significant negative consequences for a company for the following reasons:

· Companies may be subjected to time-consuming and costly market inquiries in circumstances where the Commission does not even need to state that it has observed conditions in a particular market that lessen or prevent competition.  In other words no justification for the enquiry is required before it is initiated.
· In the absence of timeframes for completion of an enquiry companies can be under suspicion for long periods of time thus posing a significant reputational risk which cannot necessarily be overcome in the short term.

BUSA therefore proposes that provision be made for the following in the Bill:

4.3.1 Obligation on the Commission to demonstrate observations of features in the market that restricts competition before commencing such an inquiry.

4.3.2 Reasons for initiating the inquiry must be substantial and clearly outlined in the legislation.
4.3.3 Scope of the inquiry needs to be clearly set out and limited to the initial investigation.

4.3.4 Companies under investigation must be protected from the issuing of damaging public statements before the investigation has been concluded. 

4.3.5 Advance notice of the inquiry should be given to the industry or companies concerned. 
4.3.6 It should state clearly that the inquiry must be limited to the terms of reference as published and that if there is a change to the scope of the inquiry, this must again be published by the Minister. 
4.3.7 Timeframes within which an inquiry must be completed must be outlined in the Act.

4.3.8 Process must be clearly set out or alternatively provision must be made for rules and procedures to be published by way of regulation.

4.3.9 Specific steps must be set out for dealing with the outcome on an enquiry.  The non-confidential report must be published and the public must have the opportunity to make further submissions to the Minister, if legislative or other regulatory changes are recommended.

BUSA has submitted proposals to the Nedlac process for amendments.

4.4 Amendment of Section 50 of Act 89 of 1998, as amended by section 15 of Act 39 of 2000 ( Corporate Leniency Programme)
BUSA understands that the proposed amendments seek to provide a legal basis for the corporate leniency programme, which since its introduction has been successful in not only uncovering anti competitive behaviour but successfully imposing sanctions on firms which have contravened the Act.

However the impact of the inclusion read with the proposed Section 73 A is likely to have the effect of discouraging firms to come forward to assist the Commission in uncovering anti-competitive behaviour.
In addition the corporate leniency policy has only been operational a relatively short time and the full extent of its usefulness has not yet had time to be tested.

BUSA proposes that this amendment not be introduced at this time.

4.5 Insertion of Section 73a in Act 89 of 1998 ( Causing or permitting firm to engage in a prohibited practice)
The scope of the conduct that constitutes a criminal offence in terms of section 73A is significantly broader than the scope of equivalent provisions in other major jurisdictions where cartels have been criminalised. In those cases the criminalisation is limited to actual participation in the prohibited practice and does not extend to merely having knowledge of the prohibited practice or being in a position where one should have had knowledge of the prohibited practice. 

As currently drafted the Bill appears to extend beyond the Government’s stated intention, which is not to pre-empt the operation of the criminal justice system.  In this regard the following issues are cause for concern:
4.5.1
A director or manager of a firm who was responsible for the conduct concerned or had knowledge of or should reasonably have had knowledge of the conduct concerned can be criminally prosecuted on the basis of an acknowledgement in a consent order by the firm in respect of the conduct.  This means that contrary to normal criminal procedures, where an accused enters the court as innocent until  proven guilty, he enters the court on the basis of evidence that has found him guilty by the competition authorities on a “balance of probabilities”, rather than the standard of proof required for a finding of criminal liability, namely “beyond a reasonable doubt”.  


This creates the anomalous situation where the prohibited practice for which a criminal sanction is imposed only has to be proven on a balance of probabilities but is then treated as conclusive evidence in the criminal proceedings. All that remains to be decided “beyond a reasonable doubt” is that the person was responsible for causing the firm to engage in the prohibited practice or knowingly acquiesced in the firm engaging in the prohibited practice.

The rule of law demands that legal rules must be clear and accessible.  The principle of legality is particularly important when one is dealing with a criminal offence because of the particularly grave consequences of labelling conduct criminal and the criminal sanctions that may flow from a conviction.  
4.5.2
In terms of the proposed section a director can be convicted of an offence despite the absence of proof beyond a reasonable doubt that he or she committed the offence.  This is because an acknowledgement by the firm (i.e. someone other than the director who is the accused) or a finding of the Competition Tribunal or the Competition Appeal Court (which makes findings on a balance of probabilities, rather than beyond reasonable doubt) is conclusive proof that the firm engaged in the prohibited practice.
4.5.3 This is a material element of the offence because if the director was responsible for causing the firm to engage in that practice or had (or should reasonably have had) knowledge of that practice, the director would be guilty of an offence.  Put differently, a director can be convicted of an offence without the criminal court, or any other tribunal for that matter, finding that the firm engaged in the prohibited practice beyond reasonable doubt.  In fact, in the case of an acknowledgment by the firm, no court or tribunal would have made any finding in relation to the existence of the prohibited practice whatsoever.
4.5.4 In considering this section it is necessary to note that as currently drafted the accused would not have been given an opportunity to have all the facts of the matter considered in a public trial before an ordinary court or even to necessarily be present at the trial to adduce and challenge the evidence at that trial.
4.5.5 The proposed provision introduces a significant policy shift that may significantly affect the willingness of directors to serve.  Corporate governance may be significantly compromised as more and more directors find their positions too risky to pursue and therefore elect to resign their positions. 
4.5.6 More importantly, this policy shift could limit the ability of the competition authorities to resolve complex cartel activities through the leniency programme.  Directors involved in such conduct are unlikely to volunteer information that would assist the Commission to get rid of the cartel if by doing so risk going to jail.  Further, this would raise constitutional issues in respect of self-incrimination.
4.5.7 This may also lead to a significant decrease in the number of cases that are settled without the need for prosecution before the Competition Tribunal as a consent order that acknowledges guilt in respect of a prohibited practice could lead to the prosecution of the directors involved.  Rather than settle matters which could eventually lead to their prosecution, directors are likely to adopt more aggressive litigation strategies.
BUSA notes that the Consumer Protection Bill currently before parliament in fact decriminalizes offences and believes that the current approach where the tribunal may recommend a criminal prosecution as is currently the case should be retained,

5. CONCLUSIONS 
While BUSA supports the need to revisit competition policy and law, it believes that as currently drafted, implementation of the Bill will have significant unintended consequences as outlined earlier.  Uncertainty and unpredictability remain among the major concerns to business.  BUSA is however confident that it is possible to constructively address the concerns raised in this submission in such a way as to avoid negative unintended consequences and at the same time strengthen the competition regime in order to achieve the main purpose of the competition legislation.

A further consideration on the more radical amendment is that the current competition law is relatively new and an extensive body of case law has not yet been built up.  It is therefore believed that only amendment which could improve the efficiency and effectiveness of the current provisions should be considered with this amendment Bill.

BUSA would welcome the opportunity to engage with the Portfolio Committee on these concerns with a view to contributing to a process that results in amendments to the current law that achieve the objectives of Government without adverse economic consequences.
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