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SUBMISSION TO THE PARLIAMENTARY PORTFOLIO COMMITTEE ON TRADE AND INDUSTRY 
(NATIONAL ASSEMBLY) 
JULY 2008

Competition Amendment Bill [B31 -2008]
For further information regarding this submission or any queries, please contact:

Nkosikhulule Nyembezi
National Advocacy Programme Manager
4th Floor, 12 Plein St, Cape Town 

1. INTRODUCTION

The Black Sash is a national human rights organisation that works to empower marginalized communities and individuals to speak for themselves in order to effect change in their social and economic circumstances. Through our rights education, advice giving, and advocacy programmes we educate and inform individuals and groups about their rights in order to empower them to take action to access these rights within the area of social protection (social assistance, social insurance, social services and subsidies) and consumer protection (debt and credit). The Black Sash advocates for economic and social policies and practices that make it possible for all South Africans to eat nutritiously and live with dignity.  In 2007 our seven regional offices helped 6621 people and recovered over R9.7 million in government grants and private pensions and social security insurance. These figures illustrate our strong position in rendering comments on the Bill before us. 
As the Black Sash we believe that the greatest deterrent to cartels should be the likelihood that offenders at company and individual level will be apprehended, penalised and even punished through heavy fines, loss of future state tenders and tax incentives. It is that which is presently lacking in our competition law and adjudication system; and it is at this level and through addressing the causes of cartels as well as penalising the individuals involved that the State must seek to combat this kind of practice.
A few comments for the Submission to the Portfolio Committee on the Competition Amendment Bill:

· We welcome the tabling of this Bill – we are of the view that this is long overdue. We hope It provides a mechanism that will ensure improved protection for consumers and seriously address exploitative businesses practices – within the ambit and provisions of this Bill. 

· In the nature of our work – we have a significant number of people who enquire about debt related matters. We are of the view that the extent to which poor people have been affected by price-fixing ; collusion; cartels; and anti-competitive behavior is yet to be quantified. 

· There is more than an abstract principle at stake here as lives of ordinary people are negatively affected by the uncompetitive behaviour of companies. 

· The Bill should not merely seek to promote compliance with certain guidelines or some pieces of legislation, but to promote a human right culture through good corporate governance practice by companies.  

Objectives of the Amendment Bill

· We support the strengthening of provisions of the Competition Act and support the view that extra powers are needed to engage firmly and with lasting effect on uncompetitive practices – it should not merely be a patchwork approach that does not address the core issues of these unacceptable practices  

· We understand the limitations of the existing Act that prevents the Competition Commission from engaging in a more proactive role to investigate markets and ensure transparency. (additional suggestion) Steps must also be taken to make corporations more accountable. For years, corporate social responsibility initiatives by some companies have been below international standards and there is an urgent need to put in place mechanisms to ensure long-term sustainable investment in the SA community, especially the lives of the poor.

· We propose that if a company applying for and granted leniency is found to have a subsidiary that has not cooperated with the investigations of the Competition Commission, that the leniency may be revoked.

The needs for a focused review

· The artificially high prices imposed on consumers have hurt people we serve, especially those in LSM 1-5, and increasingly middle-income earners. The recent work of the Competition Commission bear testimony to this; here we refer to the bread, milling; pharmaceutical  and banking sectors 

· Government – in the Minister of Finance’s Budget speech also alludes to increases in grants due to food price increases – the extent to which this has been due to price-fixing within the SA context is not known, but a factor to be considered. Suffice it to say that these practices have eroded the gains to eradicate poverty in our young democracy, and constrain the ability of government to make an impact, especially on the lives of the poor.

· We strongly support the introduction of personal liability on directors who cause their firms to engage in cartel activities, but understand that this needs to be carefully crafted to prevent unintended consequences and not contradict/lessen other legislation applicable to these criminal activities. 

Market inquiry provisions

· We understand the thoroughness required to gather information through inquiries in order to determine if a full investigation is warranted as was the case with the Banking Enquiry Report of the Competition Commission. However the enquiry took about 2 years to conclude, let alone the investigation which may take an equally long period of time. It is reasonable to assume that, if legislation should be based on the outcomes of investigations and subsequent amendments to the law,  a period of at least 3-5 years passes before anything concrete can be done in the interim. 

· The Black Sash therefore agrees that the Competition Commission and relevant authorities be allowed to take appropriate remedies (with adequate consultation) and that enforcement be effected as soon as possible, both for the purposes of economic and social justice, but also to act as a strong deterrent from further practices. Linked to this, we agree that these reports must be forwarded to the Minister, and may be sufficient evidence to effect policy reviews, appropriate changes in laws and regulations. 
Personal Liability Provisions

· As mentioned before, one of the biggest shortcomings of the current Act has been that no provisions exist to address the illegal activities of directors or officers of companies engaging in cartel activities.

· Here we are of the view that consent orders should not indemnify or be used as a plea bargain by these persons (Directors or senior officials with decision making powers) to absolve them from further prosecutions. 

· The controversial policy of leniency should merely be used to extract full disclosure and cooperation of the company with the investigation process.

· We are therefore of the view that financial sanctions against individuals should be determined based on the extent and duration of the illegal activity and could therefore exceed R500 000 or 10 years imprisonment or both (incorporated section 74 of the Act).

· We support the view that disbarring of company directors found to be involved in cartel conduct be dealt with also in the Companies Bill 

Fines and Penalties Provisions

· We support the view that financial sanctions against companies should be determined based on the extent and duration of the illegal activity and the penalties imposed under the leniency programme should not be lesser than 50% of the total amount. The fines should serve as a deterrent and not be seen as an easy way to escape full penalty in case an illegal activity is uncovered.

· We support the view that companies guilty of collusion, particularly where this affects state resources and essential services, be excluded from state tenders for a determined period as a matter of principle. 

· We support the view that government must award corporate tax relief only to those companies that practice good corporate governance. In fact, companies that repeatedly violate human rights should be listed for expropriation. 

· The Black Sash recommends that the amount recovered through fines be used specifically to finance poverty alleviation programmes, particularly those focused on the poor and vulnerable through a mechanism agreed upon by the Social Cluster and the Treasury. 

Government Departments and State Tenders

· The Black Sash calls for strong measures to in the Bill to ensure that government departments involved in issuing and adjudicating on state tenders are also subject to the provisions of this legislation. In an environment where government is involved in the procurement of services, and where possibility for collusions and uncompetitive behaviour is high, it is important that companies applying for state tenders are not involved in collusion.
Thank you for the opportunity to make this submission.

