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Competition Amendment Bill
Submission to the Portfolio Committee on Trade & Industry
1. Introduction
The banking industry has been subjected to the intense scrutiny of the Competition authorities since 2006 with the initiation of the Banking Inquiry by the Competition Commission. The banking industry itself is committed to a competitive environment for the provision of its services and supports the notion that a competitive economy is important for the growth and development of South Africa. In this regard, The Banking Association South Africa ("The Association") supports the review of the Competition policy and legislation. 

The proposed substantive amendments have far-reaching implications for business and as such must be approached with care and circumspection. While the industry acknowledges the value of competition in the economy, the potential cost and unintended consequences of the proposed amendments must be carefully evaluated. The comments of The Association below must be seen in the context of broad industry support for a competitive environment.

2. Comments on the Competition Amendment Bill
The Association has focussed its comment on four sections of the draft Amendment Bill.

 Section 3 - Application of the Act and concurrent jurisdiction

The proposed amendments to section 3 of the Act seek to elaborate further on the issue of concurrent jurisdiction and to assert the powers of the Competition authorities. While The Association supports the efforts to further clarify issues around concurrent jurisdiction, the proposals are primarily aimed at giving greater certainty to regulators. The approach relies heavily on the existence of Memoranda of Understanding (MOU’s) being concluded between regulators and gives the Competition authorities powers where no such agreements exist, or where conflicts arise. Industry is however, not privy to the MOUs that are concluded and therefore considerable uncertainty exists about the extent and nature of the jurisdiction of respective regulators. It is strongly recommended that MOUs should be in the public domain and that the legislation require their publication by the Competition authorities. 

Section 4 - Complex monopolies

The policy document that the dti published emphasised that inherited and complex monopolies are a substantial problem in the economy. In its elaboration of the point, however, reference is only made to inherited monopolies.
There has been little evidence of complex monopolies, as defined in the Amendment Bill, in the economy. Reference to complex monopolies has only been made in the Banking sector. The recent Banking Inquiry has largely raised and dealt with certain issues that relate to competition in the Banking sector and the Enquiry Panel has submitted its findings to the Competition Commissioner. Whilst the issue of complex monopolies was not specifically dealt with by the Enquiry Panel, their report makes no reference nor findings on the existence of complex monopolies within the Banking Sector. 

The provisions currently contained in the Bill regarding complex monopolies are so wide that they could encompass almost every sector of the economy. Furthermore, there is very little precedent for such provisions in the laws of other jurisdictions. The United Kingdom no longer has these provisions in their legislation. Also other jurisdictions have applied wider definitions of dominance in their laws than currently exists in our law, which include concepts such as joint or collective dominance. 

It is therefore submitted, that the current proposals are too wide and would have limited application in the economy. Other provisions, such as market inquiries, may provide better tools for the Competition authorities to deal with the issues. An alternative to removing the reference to “complex monopolies” would be to substitute the provisions with a wider definition of “dominance”.

Section 6 - Market Inquiries

The banking sector is the only sector that has been subjected to a market inquiry to date and the experience has certainly been instructive. It can be concluded that it is an effective tool to raise and debate competition concerns that do not necessarily constitute prohibited conduct. However, the reasons for initiating the inquiry must be substantial and clearly outlined in the legislation and the scope of the inquiry needs to be clearly set out and limited to the initial investigation. It is very easy for these inquiries to become wide and unfocused and for damaging public statements to be made. 

The current proposals provide for the Minister or the Commission to initiate a market inquiry. It is not clear what the basis for initiating such an inquiry would be and it is submitted that there should be a clear basis for an inquiry, which must be set out in the legislation. For example, there should be evidence of uncompetitive outcomes in a market, which points must also be contained in the terms of reference for the inquiry that is published. It is further submitted that advance notice of the inquiry should be given to the industry concerned. Furthermore, it is submitted that the Act should state clearly that the inquiry must be limited to the terms of reference that is published and that if there is a change to the scope of the inquiry, this must again be published by the Minister. Finally, the timeframes for the inquiry must be outlined in the Act, otherwise the inquiry can extend over a long period of time unchecked.

The current proposals around the conduct of an inquiry are extremely wide and give the authorities absolute discretion. It is submitted that if these inquiries are to be provided for in legislation that the Act must then also set out the process or alternatively must provide for rules and procedures to be published by way of regulation.

The provisions regarding the outcome of an inquiry are currently very wide as well, and it is strongly recommended that specific steps must be set out. Firstly, the report must be published and the public must have the opportunity to make further submissions to the Minister, if legislative or other regulatory changes are recommended. The provisions in the United Kingdom Enterprise Act, 2002, in this regard are instructive and it is recommended that the dti consider including similar provisions. 

Criminal sanction and directors’ liability

The sanctions against individual directors contained in the proposed amendments are a significant departure from the current regime, which decriminalised the law completely. Introducing criminal sanctions in such an environment brings complexities, as the burden of proof in a decriminalised environment is lower than in a criminal case, for good reason. The current proposals seek to link these two processes, namely a decriminalised Tribunal evaluation of prohibited conduct or a consent order, and a criminal prosecution against an individual director. Given the severity of the sanction imposed on individuals, it is recommended that the provisions must be carefully circumscribed.

It is strongly recommended that consent orders should not be admissible in court, as it would violate the principle of self-incrimination. Rather, a case can only be made if there is a decision by the Competition Tribunal or the Appeal Court that the firm has engaged in a prohibited practice.

Furthermore, criminal sanctions should only be applied to persons who were in fact responsible for initiating the prohibited conduct and if it can be shown that they were aware of the prohibited nature of the conduct, which behaviour may be inferred from other conduct, such as secret meetings. 

The Association believes that the introduction of these provisions at this stage may be premature, as there has not been sufficient experience with cartel cases in the South African environment. While criminal sanctions could serve as a powerful deterrent to cartel activity, it equally could be a powerful deterrent for directors to serve on a board. Given the dearth of qualified directors in any economy, but the South African economy in particular, the provisions could also have the unintended consequence of deterring suitable individuals from serving on boards. It would furthermore raise the cost of directorships substantially, as individuals would have to be insured against liability. It is therefore recommended that these provisions should not be included in the Bill at this stage. Should the dti wish to continue with these provisions, however, we respectfully request that our comments above be considered.

Nicky Lala-Mohan

General Manager

Market Conduct
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