Competition Amendment Bill  : submission 29 July 2008.

Prof Justus Apffelstaedt and Associates,

Multidisciplinary Breast Health Centre.

The current version of the Competition Act 89 of 1998 does not address complex monopolies in medical practice and should be addressed with an extra amendment to include competition law in Healthcare Services, Medical Practice and Specialties, hereafter referred to as Healthcare.

The envisaged section 10A amendment on complex monopolies should be changed to explicitly ensure that Healthcare should be incorporated into the definition and therefore that the Act and the provisions of Section 10 will then apply.

Proposed submission: 

It is proposed that the amendment to the Competition Act 89 of 1998 include a formulation to make it possible for the Commission to investigate and act upon instances in the medical profession and industry where new entrants in the market are manipulated and competition by “Other specialists” is obstructed by way of barring specialist practice on the basis of alleged special expertise.

A case in point is the Radiological Society of South Africa, hereafter referred to as RSSA, who unilaterally and monopolistically attempts to suppress competition from “Other Specialists” in the field of Imaging.

Healthcare should be included in the definitions and jurisdiction of the Competition Act. 

In this case, competition, regulation and the public interest will be served.

Background.

Competition exists in Healthcare and “complex monopolies” in this industry prohibit competition and fair play and it does not allow for a public complaint to be followed up.

The Radiological Society of South Africa supplies services in the field of Imaging. 

Radiology practice firms are member of the Radiological Society of SA, therefore act as a concerted practice, and their complex monopoly is characterised by the points mentioned under 10A (a)  (i) to (vii) of the Competition Act 89 of 1998.

In our experience, the actions by the Radiological Society of South Africa have the effect of substantially preventing and obstructing the competition in the market of imaging.

The reality.

“Other specialists” , who are in every way qualified, accredited and licensed to deliver imaging services legally and safely to patients in, often give a better imaging service to the patient.

Due to super-specialisation, a superior comprehensive service is delivered to the healthcare market.

This is seen as unwanted competition by RSSA.

Paradigm shift in the imaging market.

“Other specialists” are new entrants in the market of imaging and adapt their service delivery to changing needs in the Healthcare market.

It allows for innovation in healthcare, is proven to be flexible and allows competition to function efficiently.

Sophisticated digital technology ( specialist-specific investments tailored to the own discipline of the specialist) allows the specialist to offer a superior imaging service combined with own specialist expertise, and this translates into a better health service for the market. 

The key elements in our approach of dealing with a new entrance in Healthcare market:

In this market, what does the consumer need? And what is the least distorting means of delivery?

How do we deliver cost-effective benefits for the consumer?

As a result:

Absence of competition legislation leads to increased costs of healthcare services and higher prices to the patient and funders, and decreases efficiencies in the market.

It leaves no room for innovation.

It does not allow new entrants in the market.

For directors and officers of firms in Healthcare, who oppose competition ,

there is currently no provision in legislation that allows a complaint to be followed up.

Ongoing and deliberate suppression of competition in healthcare services is not justified in the current healthcare environment in South Africa and is compromised by absence of competition legislation in this field.

We therefore propose:

That Healthcare Services, Medical Practice and Specialties should be included in the definitions and jurisdiction of the Competition Amendment Bill .

