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Submission to the Portfolio Committee on Justice and Constitutional Development
On 

The Constitution Fourteenth Amendment Bill (B62-2008)
The Constitution Fifteenth Amendment Bill (B63-2008)

And

The General Laws (Loss of Membership of National Assembly, Provincial Legislature or Municipal Council) Amendment Bill (B64-2008)


Introduction


1. The Parliamentary Liaison Office of the Southern African Catholic Bishops’ Conference welcomes the opportunity to comment on these Bills. As is pointed out in the memoranda to each of the Bills, they constitute a ‘suite’ of legislation, and we will deal with them as such.

Support for the Legislation
2. We strongly support the essential objective of the legislation, the scrapping of floor crossing. From its inception floor crossing, as sanctioned by the Constitution Eighth, Ninth and Tenth Amendment Acts, was a counter-democratic measure. Citizens who had carried out their duty to vote, and who had carefully chosen the parties they wished to support, had to watch the undignified scrambles for position that have taken place every second September. In addition, numerous ‘one-person’ parties were formed in terms of this legislation, only to fade into history at the next election.

3. In our view, this failed experiment has undermined the confidence of the electorate in Parliament, the most important representative institution of our democracy, and has provided ammunition for those who hold a cynical view of party politics and politicians. The spectacle of public representatives swapping accusations of bribery and other forms of corruption, and of individuals lying about their intentions so as to protect their positions until the opening of the floor crossing ‘window’, has been distinctly unedifying.         

4. The same is true for local government politics, where the wheeling and dealing has been even more blatant and self-interested than at national and provincial level. In numerous municipalities service delivery and the needs of the electorate have been neglected as councillors have concentrated on securing advantageous alliances or positions. When municipalities ‘change hands’ from one party to another in mid-term due to the outcome of floor crossing, what has happened in effect is that the duly elected majority party (or parties) has been removed from office not by the electorate, but by the machinations of a few individuals. Such a state of affairs is profoundly undemocratic.

5. According to the explanatory memoranda to these Bills, “The political terrain which necessitated floor crossing has changed.” No details are provided of this change, and it is difficult to imagine what has changed so much in the ‘political terrain’ since 2002. Our electoral system is the same, and the balance of power between the major political parties is more or less similar. We suspect that all that has changed is that there is now a greater recognition of what the memoranda call “a groundswell of resistance opposing floor crossing.” Such recognition is to be commended.

6. It is also appropriate to acknowledge that, even though the African National Congress is the party that has benefited by far the most from floor crossing, it has responded to this ‘groundswell of opposition’ by introducing the present legislation. It is encouraging that, in this respect at least, the ruling party and the opposition are able to agree on what is good for the future of our democracy.

Electoral Reform
7. One of the arguments in favour of floor crossing is that it reduces the power of ‘party bosses’ over their parliamentary and other caucuses; this, in turn, means that MPs, MPLs and councillors can approach their legislative and other tasks without always having one eye on their party head office. Whatever the merits of this argument, it is apparent that the abolition of floor crossing will take us back to the situation that prevailed prior to 2002: a representative who feels that his or her party has deviated from its electoral mandate will be unable to express this without running the risk of being replaced. Floor crossing, for all its demerits, at least provided an ‘escape route’ in such circumstances.

8. This highlights the urgent need for fundamental electoral reform in South Africa. A system of pure proportional representation was no doubt fitting in the early years of our democracy, when the relative strengths of the competing parties needed to be established for the first time in open, free and fair elections; and when the enterprise of drawing up a Constitution required the creation of a constitutional assembly that accurately reflected the parties’ levels of popular support. However, to borrow a phrase, “the political terrain has changed”. Many civil society organisations have called for the adoption of an electoral system that would provide some form of direct accountability between the electorate and the elected. 

9. Such systems are well-established in various countries, and offer ways of preserving the numerical representivity achieved by proportional representation with the greater responsiveness and accountability that comes with a constituency system. 

Conclusion
10. The abolition of floor crossing goes some way to restoring the integrity of our representative democracy, and it is accordingly to be welcomed. However, there is a growing realization that our present electoral system places too much power in the hands of small groups of party leaders, and that it hinders, rather than encourages, proper levels of accountability by elected representatives. We would therefore urge this Committee, charged as it is with the portfolio of Constitutional Development, to turn its attention to the question of electoral reform. 

Adv Mike Pothier
Parliamentary Liaison Office

Southern African Catholic Bishops’ Conference
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