SUMMARY OF SUBMISSIONS ON THE PROTECTION OF INFORMATION BILL [B28-2008]

General issues:

Organisation: 

Du Toit (individual) (6)
Recommendation: 
Combine this into PAIA.

Reason: 
PAIA is prescribed by Section 32 of the Constitution and is thus a ‘superior’ Act. Information needing protection can be dealt with in PAIA. There is some repetition and contradictions with PAIA (see clauses 4, 5, 6 and 7). 
CHAPTER 1: DEFINITIONS, OBJECTS AND APPLICATION OF ACT
Clause 1: Definitions and interpretations

Organisation: 

M&G (9)

Recommendation: 
(See also clauses 9(1)(a); 9(3); 19, 21(6) and S21(7). Intelligence (as defined in the Bill) should not be granted automatic classification and should not form a category of information. 

Reason: 
The National Intelligence Structures should be encouraged to disclose as mush information as possible consistent with their mandate.

Organisation: 
Du Toit (individual) (6)

Recommendation:
Add numbers; include definition of ‘prescribe’- means prescribe by regulations; MISS guidelines should be in the form of regulations; define ‘this Act’ –includes regulations, standards, principles and notices made and published in the Gazette in terms of the Act.

Clause 2: Objects of the Act

Organisation: 
Du Toit (individual) (6)

Recommendation:
Remove 2(m)

Reason: 
Repealing is a consequence and not an objective.

Clause 3: Application of Act

Organisation:
AVUSA (4)

Recommendation:
No provision is made for the factors that must be considered by the Minister when making such a determination, which has the potential to legitimise secrecy, nor for any Parliamentary oversight, nor any form of public participation.

Reason:
This approach to bulk classification is dangerously restrictive of access to information and free speech.

Organisation: 
FXI (7)

Recommendation: 
Limit the power of the Minister.

Reason: 
Minister given very broad ranging powers which may be abused. This is visible in clauses 3(2), 3(3) and 38. 
Organisation: 
Du Toit (individual) (6)

Recommendation: 
3(2) and 3(3) index and empowering provisions not relevant to application should be in a separate section (s) i.e. a section 4 containing an index to functions. See document for suggested wording. Clause 3.3 should be deleted.

Organisation:
SANEF (14)

Recommendation:
3(2)(d) is excessively broad and needs to give content to the ‘good cause’ requirements in terms of which exemption may be granted.
Organisation:
Human Rights Commission

Recommendation:
Powers of the Minister should be effected only after consultation with the Information Commissioner, supported by sound administrative or substantive reasons for the exemptions

Reason:
The discretion of the Minister conferred in terms of Section 3 (2)(b) to preclude or exempt organs of state from classifying information is overly broad.

CHAPTER 2: NATURE AND GENERAL PRINCIPLES OF INFORMATION

Clause 4: Nature of information

Organisation:


Du Toit (individual )(6)

Recommendation:

Delete clauses 4 and 5 as repeat of PAIA

Organisation:


Eskom (12)

Recommendation:

Clarify

Reason:
In 4(b) it is unclear whether “intellectual knowledge” refers to trade secrets and know how. 

Clause 5: State information 

Organisation:
Eskom (12)

Recommendation:
Redraft to exclude private information received by employees

Reason:
In 5(1) the words or received by organs of state’ is too wide and may include private email information.  

Organisation:
Human Rights Commission (16)
Recommendation:
It is submitted that for the purposes of consistency and justifiability the phrase “good reasons” in section 5(3) should be amended to read “unless there are justifiable reasons…”
Reason:
This will also ensure consistent levels of justification as evidenced by the use of the  word “justifiable public or private consideration…”in section 7 (a)
Clause 6: Protected information

Organisation:
Du Toit (individual) (6)


Recommendation:
Definition in clause 6 is meaningless. Either amend definition in clause 1 or refer to clause 8.

Organisation:


Eskom (12)

Recommendation:
Clarity required on the difference between ‘material’ and ‘documented’. 
Clause 7: General principles of State information

Organisation:

SACBC (11)
Recommendation: 
Agree with clause 7; however subsequent provisions render these principles practically meaningless.

Organisation: 
Du Toit (individual) (6)

Recommendation:
Delete as a repeat or change to provisions in PAIA

Clause 8: Intrinsic value approach

Organisation: 

SACBC (11)

Recommendation: 
Delete clause 8

Reason: 
Definition in 8(2) is unclear and sets up a rivalry between values which are of equal importance. 8(3)(b)(ii) is unclear.

Organisation:

SANEF (14)
Recommendation:
The considerations listed in 8(3) are not objective, rational, reasonable and fail to take cognisance of the constitutional right to access to State information. 

Reason:

Unduly favours the right of the State not to disclose information. 

Organisation: 
Du Toit (individual) (6)

Recommendation: 
Move clause to chapter 3 where the level can be determined.
Organisation:
Human Rights Commission (16)\

Recommendation:
The recommended amendment with regard to this provision is directed at clause 8 (3) (b) (ii).  It is submitted that this clause is referenced with the periodic review provisions and that the impact of time is specifically included as a factor impacting on the inherent, essential utility and significance of the information.
CHAPTER 3: NATIONAL INFORMATION SECURITY STANDARDS AND POLICIES AND

DEPARTMENTAL POLICIES AND PROCEDURES

Clause 9: National standards and procedures

Organisation:
Du Toit (individual) (6)

Recommendation:
9(3), 9(4) and 9(5) must be moved to a new section which deals with the procedures for creating regulations and which should ensure public participation in the regulation process. 

Reason:

Need to ensure public participation and scrutiny over the regulations. 

Clause 10: Departmental policies and procedures

Organisation:

Du Toit (individual) (6)

Recommendation:
Policies should not be contained in law. The department must apply to the minister where it will be processed in terms of the Act. 

Organisation:

Eskom (12)

Recommendation:
Clarify ‘loss’

Reason:

Does ‘loss’ also refer to unauthorised disclosure of information?

12. Process of determining information as valuable

Organisation:

Human Rights Commission (16)
Recommendation:
Whole reports do not have to be protected from disclosure – only those parts which restate classified information need to be protected for the duration of its protected status.  In keeping with PAIA, government prepared reports should at a minimum be available in part to rescue the provision from legitimising non disclosure based on over –classification.

Reason:
Sub five of this clause is overly broad and has the potential to impact on the right to access information as is embodied in PAIA.
CHAPTER 4: INFORMATION WHICH REQUIRE PROTECTION AGAINST ALTERATION, DESTRUCTION OR LOSS

Clause 13: Protection of valuable information

Organisation:

Eskom (12)
Recommendation:
Must Eskom comply with the Act referred to in 13(3)?
CHAPTER 5: INFORMATION WHICH REQUIRES PROTECTION AGAINST DISCLOSURE

Organisation: 

SAMGI (3): 

Recommendation: 
Remove entire Chapter 5 

Reason: 
Constitutes a ‘legal contradiction’ with the provisions of the Protected Disclosures Act, 2000 which aims to encourage disclosure of any criminal or irregular conduct in the workplace and protect employees who disclose information.
Clause 14: Nature of sensitive information

Organisation:
AVUSA (4)

Recommendation:
The definition of sensitive information is unconstitutional.

Reason:
It has been broadly defined.
Organisation:
SANEF (14)

Recommendation:
(a) Protection of disclosure of sensitive information should be confined to national security concerns as opposed to broad national interest concerns; (b) mandatory wording ‘must’ is not in line with section 8. 

Reason:
National interest transcends national security. This will be less restrictive and in line with the fundamental principles of openness and transparency. (b) gives no discretion on organs of state regarding determinations made in respect of classified information.
Clause 15: National interest of the Republic

Organisation: 
AVUSA (4)

Recommendation:
Any concept of national security that is employed to trigger the classification of information, must be precisely and narrowly defined such that any impairment on constitutional rights will be justifiable, as is also required under the UN- endorsed Johannesburg Principles on National Security, Freedom of Expression and Access to Information.  

Reason:
The definition of “national interest” fails this test in every respect, and must be eliminated from the Bill.
Organisation: 
SACBC (11)
; M&G (9)
Recommendation:
Rework, narrow down and relieve the definition of ‘national interest’ of ideological bias.
Reason:
Definition is overbroad (see footnote). Values such as economic growth, free trade and a stable monetary system are ideological, and not always in a countries national interest. Effect will lead to information being classified too readily.
Organisation:
Human Rights Commission (16)
Recommendation:
The national interest category should be limited to core-categories as opposed to overboard.  The protection offered by the restrictive public interest clause in PAIA sufficiently protects information already classified.

Reason:
Open categories which are not practical and prima facie impose restrictions on a fundamental right.  To impose further national interest categories and tests on state held information further restrict an already restrictive clause overly broadly,
Clause 16: Nature of commercial information
Organisation: 
AVUSA (4)

Recommendation:
The classification of State information should be limited to instances where the state has a clear interest in the protection of the information concerned, form reasons that impact on the interests of the nation as a whole.  This protection ought not to extend to commercial information or private individuals and entities, in the possession of the State.

Reason:
 Private individuals and entities are granted sufficient protection in respect of commercial information by PAIA and the common law.

Clause 17:  Nature of personal information

Organisation:
SAMGI (3)
Recommendation: 
Remove clause 16 and clause 17
Reason:
Protecting commercial information will open the door to corruption and commercial wrongdoings and will also violate the principles (transparency and accountability) of the Protection of Access to Information Act 2 of 2000.

Organisation: 
M&G (9)

Recommendation:
International formulations use ‘is likely to’.

Reason:
16(2)(a) states ‘would prejudice’ but 16(3) says ‘may prejudice. Presumption is that ‘would prejudice’ is a mistake and that 16(2)(a) was meant to read ‘may prejudice’ which sets no lowest threshold for the probability of harm. 

CHAPTER 6: CLASSIFICATION OF INFORMATION

Organisation:

Du Toit (individual) (6)

Recommendation:
Chapter 6 should be promoted to Chapter 3 and chapter 3-5 serve as definitions as part of the chapter.

Clause 18: Nature of classified information

Organisation:

SANEF (14)

Recommendation:
(a) Are 18(a) and 18(b) too broad? (b) Mandatory wording ‘must’ is not in line with section 8.

Reason:
(a) Declares all sensitive commercial or personal information in 18(a) and 18(b) as classified which is contrary to section 5(2); (b) gives no discretion to organs of state regarding determinations made in respect of classified information. 
Clause 19: Method of classifying information

Organisation:

SACBC (11)

Recommendation:
Delete clause 19(2)

Reason: 
En bloc classification should not be allowed as classification must be seen as an extraordinary step requiring that the relevant authority apply its mind to every individual piece of information before deciding to classify it.

Organisation: 

M&G (9)

Recommendation: 
No categorisation of information should be allowed. See also S9(1)(a);S9(3); S21(6) and S21(7). Alternatively: Authority to classify categories of information be vested only with the Minister and that it be required that they be published for public comment and require Parliamentary approval when they are established and changed.
Reason: 
While only 1% of information falling within a particular category may actually deserve classification, it will serve as justification of the protection of the other 99%.
Organisation:
SANEF (14)

Recommendation:
No blanket/categorisation classification?

Reason:
Read in conjunction with 21(7) this will entail blanket classification which will mean that certain information will be classified simply on the basis of its association with classified information. Fails to ensure that the principles of classification in section 22 are applied to every individual piece of information. 

Clause 20: Classification levels

Organisation:

AVUSA (4)
Recommendation:
It is submitted that the tests for determining the degree of harm that may arise from the disclosure of information is set at an impermissibly low bar for all three classification levels.  The Bill’s reliance on such low threshold tests for harm is unconstitutional .

Reason:
Such tests result in widespread over-classification and hence censorship of documents of potential public interest.  In the light of the ease with which information can be classified under these tests, the criminal prohibitions that the Bill imposes – such as a penalty of five years’ imprisonment for disclosing classified information – are unduly repressive, and indeed draconian.
Organisation: 

M&G (9)
Recommendation: 
(a) Replace ‘may be’ in clause 20(1)(a) and 20(1)(b) with ‘is likely to’. (b) Build the stringency of clause 28 into the initial classification criteria and process in Chapter 6. (c) Make more clear the distinction between ‘confidential’ and ‘secret’ with regard to sensitive information.
Reason: 
(a) ‘May be’ sets not lowest threshold for the probability of harm while ‘is likely to’ increases the assessment of probability to at least above 50%. (b) The test for declassification in clause 28 is more stringent than the test for classification in Chapter 6. (c) Clause 20(1) regarding ‘confidential’ information uses the formulation ‘may be harmful’ while Clause 20(2) regarding ‘secret’ information uses the formulation ‘may endanger’.  It is argued that these two formulations are really the same or that in fact ‘may endanger’ is actually a lower rating than ‘may be harmful’.
Organisation:
Eskom (12)

Recommendation:
MISS has 4 classification levels and the Bill only has 3 levels, how will this be addressed?
Clause 21: Authority to classify

Organisation:

Human Rights Commission (16)
Recommendation:
The same requirement must stand with regard to Section 21 (2).

Reason:

Section 24 stipulates a written delegation.

Organisation:

SACBC (11); 
Recommendation:
Clarify ‘senior staff’ and ‘sufficiently senior level’; ensure that only senior staff can classify ‘confidential’ information.

Reason: 
Vague in terms of what is meant by ‘senior staff and ‘senior level’ and may lead to junior staff classifying ‘confidential’ information.

Organisation:    
FXI (7)
Recommendation: 
Clarify the skills required.

Reason: 
Decisions will have an impact on eh public’s right to know therefore skills of officials should be clarified.

Organisation: 
M&G (9)

Recommendation: 
Clarify ‘senior staff’ and sufficiently senior’; Clause 21(5) should make it clear that written rustication for classification should be provided prior to or along with such a decision, to be filed in the departmental register.

Reason: 
Delegations will be widespread.
Organisation:
SANEF (14)
Recommendation:
Establish an effective mechanism to test the plausibility and reasonableness of the justification. 
Reason:
While clauses 30 and 31 provide for status review, this mechanism will be ineffective and therefore the initial classificatory process is crucial. 

Organisation:
Eskom (12)

Recommendation:
Define ‘senior staff members’

Reason:
For clarity
Clause 22: Principles of classification

Organisation: 

SACBC (11)
Recommendation:
Delete 22(1)(a) and extend 22(1)(c) to read ‘ the classification of information is an exceptional measure and may be used only when it is clearly required in order to protect the national interest’.
Reason: 
Secrecy must be seen not as an ordinary measure to protect national interest but as something extraordinary and unusual.

Organisation: M&G (9)

Recommendation: Delete 22(1)(a)

Reason: Protection of the ‘national interest’ is subjective.

Clause 23: Report and return of classified records

Organisation: 

FX1 (7)

Recommendation: 
Should include so–called ‘public interest exemption’. 

Reason: Clause 23 read in conjunction with clause 46 (penalty) will have an effect on investigative journalism.

Clause 26: Automatic declassification of all classified information

Organisation: 

FXI (7)

Recommendation: 
Support declassification of information prior to 10 May 1994, but subsequent section of the Bill make this null and void.

Reasons: 

Several sections allow for reclassification. 

Organisation:

Eskom (12)

Recommendation:
Change 26(a) to read ‘unless such information is reclassified in ‘



terms…’

Clause 27: Maximum protection periods

Organisation:

SANEF (14)

Recommendation:
20 year period in clause 27 (1) is too lengthy (also applies to 10 year period in 29(1)).

Reason: 
Circumstances may no longer prevail and thus the continued classification may undermine national interest. 

Organisation:
Human Rights Commission (16)
Recommendation:
The maximum period of 20 and 30 years for classification of information should be subject to the automatic review every 6 years.  Further the recommended increased frequency in review will also bring the review timeframes with those being considered globally in this regard.
CHAPTER 7: CRITERIA FOR CONTINUED CLASSIFICATION OF INFORMATION
Organisation: 

M&G (9)

Recommendation: 
On appeal or review, officials must be able to declassify those parts of documents that can be declassified.

Reason: 
As may not always be practical to classify only portions of documents, the principles of severability should be built into the consideration of review, or requested status reviews via Chapter 7.

Organisation:

FXI (7)

Recommendation:
Establishment of an Ombudsman’s office.

Reason: 
The same people tasked with classifying information will attend to the reviews and appeals.

Clause 29: Regular reviews of classified information

Organisation:

Eskom (12)

Recommendation:
In clause 29(5)
 unclear what format will be used to ensure consistency and whether the information will be audited to ensure compliance and quality.
Organisation: 
Human Rights Commission (16)

Recommendation:
Reviews should be conducted at minimum once every 6 years.  The six year period recommended will provide a reasonable period for a consideration of external factors which may influence the status of information and will ensure that information is frequently reviewed for declassification and possible disclosure to the public in line with the objectives of PAIA.

Reason:
The ten year period is an unduly lengthy one for review. 

Clause 30: Request for status review of classified information

Organisation:

Human Rights Commission (16)

Recommendation:
It is submitted that the sub section should be referred to as an exceptional measure to ensure the principle governing the protection of information detailed in the Bill are adhered to.  Furthermore the resort to such an exceptional response should be reviewable on request by the office of the Information Commissioner. 


Organisation:

FXI (7)

Recommendation: 
Delete clause 30(6)?

Reason: 
‘Double blind provision’ is unconstitutional and it is virtually impossible to make any headway in discovering the true state of affairs when such provisions are in operation.
Organisation:
SANEF (14)

Recommendation?
Reason:
30(2) states that requests must be motivated by genuine research interest or public interest. Any request will be in public interest if related to values enshrined in section 1 of constitution (re section 15 (4) in terms of openness, responsiveness and accountability. 

Clause 31: Status review procedure

Organisation:
SANEF (14)


Recommendation:
Remove ‘sufficient clarity’?

Reason:
Requirement in section 31 (1) in unfeasible as the requested cannot describe a document that is not in the public domain. 
Clause 32: Appeal procedure

Organisation:

Human Rights Commission (16)
Recommendation:
A ready solution would be the reduction of the existing time frame to 30 days for review and further 30 days on appeal.  Such an amendment will bring the proposed legislation in line with the PAIA framework.  It should also be noted that comparatively the response times dedicated by PAIA are already generous.

Reason:
The time frames prescribed in this clause present serious challenges to the expeditious provisions of information.  They potentially add to the 30 day request period prescribed by PAIA.  Seen in terms of the PAIA provisions, the current provision will add a further 90 days to a PAIA request.  The further allocation of 90 day time period for appeals lacks a rational basis particularly since the information being reviewed is presumably already on hand at the time of the request.
Organisation: 

SACBC (11)

Recommendation: 
Provision is made for an appeal to an impartial and independent review board.
Reason: 
The Minister of the organ of state involved is an interested party and does not guarantee an objective consideration.
Organisation: 

FXI (7)

Recommendation: 
Establishment of an Ombudsman’s office to deal with inquires, complaints and public concerns.

Organisation: 

M&G (9)
Recommendation:
There is no independent audit or challenge of the classification process outside of taking the matter to court.

Organisation: 

M&G (9)

Recommendation: 
The primacy of PAIA should be made explicit in this Bill.

Organisation:

JASA (13)

Recommendation:
New clause inserted with provides for an impartial appeal procedure. 

Suggested new clause;

(1) The Minister for Intelligence Services shall within 60 days of this Act coming into force appoint a Judge of the Supreme Court of Appeal and two assessors not employed by the State to preside over a tribunal to hear appeals in camera in respect of any complaint alleging that section 22 of this Act has not bee properly complied with in respect of a classification order. 

(2) The Minister shall provide by regulations for the media, non-governmental organisations and individual person to approach the tribunal and be heard within 30 days from the date of filing any complaint. 

(3) If any party is dissatisfied with the decision of the tribunal that party may approach the Constitutional Court in accordance with its rules for seeking leave to appeal. The decision of the Constitutional Court shall be final. 

(4) The tribunal’s decision shall be announced in open court, but the tribunal may order that its reasons for the decision be classified in accordance with the Act. If it is of the view that the interests of the State may be prejudiced if they were published. This provision shall also apply to any appeal heard by the Constitutional Court. 

Reason:

The Executive must not judge its own cause. 

Organisation:

SANEF (14)

Recommendation:
States the Minister in clause 32 is same as Minister in clause 30 and 31 and therefore not objective or impartial. 
CHAPTER 8: TRANSFER OF RECORDS TO NATIONAL ARCHIVES
Clause 33. Transfer of public records to National Archives
Department:

Western Cape - Department of Cultural Affairs (8)

Recommendation:
Provincial Archives should be mentioned specifically where reference to ‘National Archives’ is made.

Reason:
Provincial Archives are responsible for provincial records and constitute a functional area of exclusive provincial legislative competence in terms of Schedule 5 Part A of the Constitution.

Clause 34: Release of declassified information to public

Organisation:

Human Rights Commission (16)
Recommendation:
The HRC urges the reconsideration of the Bill so that an appointed expert intermediary is able to engage with all of the information related issues as they arise expeditiously and cost effectively.


The envisaged Commission should have wide powers of search and seizure, review structures, consultative processes and the capacity to issue binding orders.  Appeals against orders of the Commission would rest with the High Courts.  The creation of such a body would then address many of the objections levied by the NIA and the concerns of the Commission with regard to objectivity, impartiality and expeditious dispute resolution.


The Commission feels strongly therefore, that unless realistic resource allocation for the implementation of PAIA and other information legislation is made for state organs, the legislation will not be adequately complied with in implementation.

Further it is submitted that the provisions under 34 (3) be aligned with the provisions of PAIA both in terms of the timeframes prescribed under PAIA and in terms of the specificity in the notification of referral clause.
CHAPTER 9: RELEASE OF DECLASSIFIED INFORMATION TO PUBLIC
Clause 36: Establishment of National Declassification Database
Department:

Western Cape – Department of Cultural Affairs (8)

Recommendation:
Provincial Archives must have a role in the establishment of a declassification database and also a role to play in the protection of information relating to government bodies that fall within their jurisdiction. Further all provinces that have provincial archives will have to be referenced in the Bill or at least a more comprehensive consultation undertaken in order that the existing processes in archives legislation and the proposed new processes set out in the Bill are understood.

Reason:
Provinces have exclusive mandates over provincial and local authority records.  Also Cape Archives do provide agency archives to some national institutions situated in the Western Cape as well as for the national Department of Arts and Culture.

CHAPTER 10:
IMPLEMENTATION AND MONITORING 
Clause 37: Responsibilities of the Agency

Organisation: 

SACBC (11)

Recommendation: 
These functions including monitoring, inspecting, advice and recommendation should be played by an impartial and independent body and not by the NIA.

Reason: 
The NIA by its nature is devoted to securing and withholding information rather than its free flow and availability.

Clause 38: 
Dispute resolution

Department:
Provincial Treasury of the Western Cape (8)

Recommendation:
Processes to be used if and when a dispute arises must be stated.

Reason:
None

Organisation:
Human Rights Commission (16)

Recommendation:
Provisions in the clause highlight the need for review processes and disputes to be adjudicated by an impartial and independent body like that of an Information Commissioner.

Reason:
There has been some criticism of this clause from the Intelligence Agency.

CHAPTER 11:
OFFENCES AND PENALTIES
Clause 39: Espionage offences

Clause 40: Hostile activity offences

Organisation:
M&G (9)

Recommendation: Make reference to the classification of the information in question?

Reason:
Clause 39 and clause 40 make reference to the definition of information that that the classification itself, which may lead to offence arising even if the information has not been classified.

Clause 45: Disclosure of classified information

Organisation: 

SAMGI (3)

Recommendation: 
Remove clause 45

Reason: 
Will limit a potential whistleblower from speaking out about concerns or irregular conduct in the commercial framework.
Clause 46: Failure to report possession of classified information

Organisation:
M&G (9)

Recommendation:
(a) With reference to clauses 44-46, ‘public interest exemptions’ should be applied to these offences.(b) Ensure that the criminalisation via imprisonment is dependent on the intent to prejudice the national interest (and not apply to the low barriers of classification); and that criminalisation along the chain is justified only in extreme cases.

Reason:
(a)The media is often called upon to make independent judgements about the disclosure of information that may fall foul of the provisions of the Bill as they stand. (b) The Bill employs a ‘big stick’ approach to the protection of information from unauthorised disclosure, which may become a substitute for departmental protection’.
Organisation:

SANEF (14)

Recommendation:
Information should be as unrestricted as possible (see comments re clause 14). However with regard to clauses 44-47 ‘public interest exemptions’ should apply to journalists. Should permit disclosure to the media of information that implicates significant public interest concerns, not withstanding its classification. 

Reason:
Journalists primary function is to expose corruption and ensure accountability. 

Organisation:

e.tv  (15)
Recommendation:
A broad public interest defence should be introduced to ensure that journalists and media organisations are exempt from these provisions. 

Reason:
Extensive criminal provisions will affect media. See clause 40 and clause 45 for example. These will violate the freedom of the media and are therefore unconstitutional. 

Clause 50: Extra-territorial application of Act

Department:
Provincial Treasury of the Western Cape (8)

Recommendation:
The necessary treaties between South Africa and the rest of the world must be in place in order for this provision to be enforced.

Reason:
None

CHAPTER 12: PROTECTION OF INFORMATION IN COURTS
Clause 52: Protection of State information before the courts

Organisation:

AVUSA

Recommendation:
The clause fails to give proper effect to the principle of open justice which our courts, both in pre and post constitutional era, have emphasised as an essential element of the proper administration of justice.
Reason:
The clause hamstrings the ability of courts to regulate their own process, in violation of section 173 of the Constitution.
Organisation: 

M&G (9)
Recommendation:
(a) The full written justification must be disclosed in any court hearing a review of the classification decision, subject to any other conditions set out in Chapter 12.  A copy of the written justification, with the necessary redaction required to preserve the classification of the requested information, must be supplied to any interested party requesting a status review, subject to the conditions set out in clause 30(6) which grants the head of an organ of state the right, in certain circumstances, to refuse to confirm or deny the existence of such information AND (b) Clause 52(3) and 52(4) should be deleted or amended to allow the court discretion with regard to open hearings. (c) Where a Minister rejects the appeal of a person or organisation whose request for declassification has been denied, the person making the request may appeal against the Minister’s decision to a Court, not merely apply for a court review.
Reason: 
(a) No provision for the discloser of the original written justification for the initial classification. (b) The bill requires the court to give the authorities the right to maker representations first. Therefore the removal of the discretion of the courts to hold open hearings is unwarranted.
Organisation:
e.tv (15)
Recommendation:
Amend clause 52 (5) to provide that: Á court must seek the written and oral submissions of interested parties, persons and organisations before making any order referred to in sub-section (2) above’.

Reason:
While clause 52(3) requires a court to obtain submissions from the classificatory authority or the NIA before ordering the disclosure of the information, no provision is made for the same opportunity for the public or interested parties. Therefore the public, media and other interested parties should be notified of the intended order and given and opportunity to be heard on whether this is appropriate. In addition, as the Bill stands a medial organisation may never have sight of the documents for purposes of preparing its cases. The amendment that should also leave it in hands of the court to decide whether the media organisation requires access to the documents in order to prepare its case. 

CHAPTER 13:
General observations:

Organisation: 

Open Democracy Advice Centre (ODAC) (5)
Recommendation: 
Syncronise the Bill with PAIA to ensure that the classification proposed apply to records, but only once they are exempt from disclosure in terms of PAIA.
Reason: 
PAIA is the principal governing law on access to information.  The draft Bill in front of Parliament attempts to set up a parallel, incoherent regime for refusing access to information, and for classifying such documents when considered in contrast to PAIA.
Organisation:
ODAC (5)
Recommendation:
The Bill should not deny the poor access to justice as well as to records by taking an appeal to the High Court.

Reason:
The Bill states that where the Minister is unable to mediate the dispute to the parties’ satisfaction, such matters must be taken on appeal to the High Court, especially if a request is made for them in terms of the Access to Information Act.  This creates an obstacle in access to justice, in that only wealthy applicants will be able to afford such legal action.

Organisation:
ODAC (5)
Recommendation:
A dedicated Information Commissioner should be created to manage disputes about the release of records under PAIA.

Rea son:
The question of who can look at the records in order to review decisions made about them, once they are in dispute.  If the matter is referred to a court, no rules yet exist on how this is dealt with.

The Preamble

Organisation:
ODAC (5)
Recommendation:
The Promotion of Access to Information Act (PAIA) is the legislation envisaged by sec 32(2) of the Constitution
 and was approved by Parliament in February 2000 and came into effect in March 2001
.  It implements the constitutional right of access to information.  The constitutional framework provides for access to information, and the limitation thereof by a law of general application which is reasonable and justifiable in an open and democratic society where the constitutional right to access to information is at issue, the constitution will take precedence over legislation.
� This criticism is supported in the National Intelligence Agency submissions.


� Commented on a previous draft which included in 15(1)(a) ‘includes all those things of benefit to the Republic and its people’ and 15(1)(b) ‘ is concerned with or applicable to matters important to the nation’ which have been removed in the final Bill.





� Referred to as 34(5) in submission as using old draft


� Referred to as clause 50 in the submission as commented on a previous draft.


� The Constitution of the Republic of South Africa, Act 108 of 1996.


http://www.policy.org.za/govdocs/constitution/saconst.html


� Promotion of Access to Information Act, Act 2 of 2000. � HYPERLINK "http://www.gov.za/gazette/acts/2000/a2-00.pdf" ��http://www.gov.za/gazette/acts/2000/a2-00.pdf�.  For a detailed analysis of the Act, see Currie and Klaaren, The Promotion of Access to Information Act Commentary (Siber Ink 2002).
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