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The Convention Against Torture

® Adopted in 1884, the Convention Against
Torture, and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT)
prohibits the use of torture thus establishing it
as a rule of international law.

® CAT provides for the establishment of the UN
Committes Against Torture to moniter the
compliance of State parties to the
Convention.

Definition of Torture

= Ay &cl by which severe pain and suffarimg, whatbar phyesical
cﬂrrl afal, i inferrfionally infiicted on 5 person for such
pupasas as cbieiing from fwnar @ thind perso informatian or
i cougssion, it for an act fa or 5 dhrd person has
camvniiog ar i suspetied of hewing commited, or mbmidsian
o caarek fim or @ thind persan, of for any reason based on
oiscrimimalion af sy kind, when such palt or sulfering is
infiicted by or af the instigation of or with the consent or

Liescence of a public offficial or othar parsan schng in an

afciyl rapacity. .. Article 1 of CAT

= EXCEPTION: If coes nof include pait or suffading ansing oy
from, inhierent in or ingidenta o Jewi sanchansg

® Sauth Africa does not have a crime af forture defined in the
slaluie books, henca comman law crimes kave bean used 1o
prosecila afferders,




The OPCAT

m Optional Protocol to the CAT further
contributes to the prevention of torture, cruel,
inhuman and degrading treatment and
punishment.

B ‘fo establish a system of reguiar visifs
undertaken by independent infernational and
national bodies fo places where pgople are

T deprived of their liberty, in order to prevent

forture and ofher cruel, inhuman or degrading

treatment or purishment. * Art. 1 of OPCAT

Visiting mechanisms

m OPCAT provides for intermational and national vlsltlng
mechanisms to places of detention.

8 |ntemational visiting mechanism known as "Sub-
Committee on the Prevention of Torture (SPT)

B National visiting mechanism known as 'National
Preventative Mechanism (MPM)'

m OPCAT grants the SPT and MPM access to all
places of detention, people detainad there and
documentation at such places,

| = Siate parties to the OPCAT are obli to cooperate

with SPT and NPM and ansure ional

'rﬂ'd d:dm:ﬁ and resources for the fulfillment of the

a

The Treaty Bodies and their
monitoring mechanisms

m CAT m OPCAT
= Commitiee on Tordure @ Sub Commities on
Tortura

m National Praventative
Machanism (MPM) i.e.
system of regular visits

B Thers ane curréntly 35
state parties and 33

=l signatories to OPCAT




OPCAT - Powers of NPM (Art 19)

B To regularly examine the treatment of
parsons deprived of their liberty, with a view,
if necessary o protect them from cruel,
inhuman and degrading treatment or
punishment.

® To make recommendations to the relevant
authorities with the aim of improving the
traatment and conditions of persons deprived
of their liberty.

® To submit proposals and observations
concerning existing or draft legislation.

OPCAT - Government shall grant
the NPM (Art 20):

® Access to all information concernning pﬂrsbns
deprived of their liberty.

® Access to all information referring to the treatment
and conditions of persons deprived of their liberty.

8 Access (o all places of detention, their installations
and facilities.

8 The opportunity o have private and confidential
interviews with persons deprived of their iberty

= The Eberty 1o choose the places it wants to visit and
the persons to be interviewed.

m Thit right to have contact with SPT, meet with it and
sand information

Why SA should ratify OPCAT

m Ralification would demonstrate an important
step in South Africa’s commitment to the
eradication of torture.

m Can be used to strengthen existing oversight
mechanisms such as the Jl and ICD

m Government must create the opportunity for
dialogue with the NPM, SPT and civil society
to address issues emanating from visits to
places of detention.




NPM for South Africa

= South Affca could ulilise existing strusiures 1o fulfdl the NP
mandale; can aslablish new struclures andlor amand Lhe
mandates of exiating siruciures (o perform functions of an
MNP
= Can be lalored bo Stale’s praference bul 4 requirements set
by OPCAT:
i) must be functionally independant
i} congists of individuals with the necessary capabilities
and axpearlise
iii} heve Bccess to the necessary resourcas
iv) bt in-Ene with the Paris Principles

South Africa’s obligation

= In 1898, South Africa ralified CAT and in 2006, signad tha
OPCAT

® Signatune of a treaty expresses the State’s interttion o become
party bo ihe OPCAT and ratification wedld place a legal
obligation on the State to apply the OPCAT,

® South African Conslitution (Act 108 of 19%6) places obligation
on the State to profect and promole the digrity of all peaple and
protect tham from 1oture and cruel, inhuman or degrading
treatment or punishmant [Sec 12(1){d)& (e]]

= Tha international prohibition of the use of torure has the
enhanced the status of 8 peremptory nomm and hence no State
mary excuse iself from the application of this law.

Concerns raised by the UN
Committee Against Torture

In Moyembssr 2008, South mwmmn
UN Commitiee Agains! Torture. Some concerns and
rRcOmmendabons raised by e Commilbee:

o Coneems: | Recommendations:
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Universal Periodic Review (UPR)

LTsan

B UPR iz a new mechanism, through which the Human
Rights Courcil (HRC) will monitor the human rights
siuation in all member states of the United Nations

LINL It will regularly review the fulfiment of the

s obligations of the states, starting with

th2 members of the HRC itself. The main aims of

UPR are to improve the human rights siteation on the

graund, assess developments and challenges in

relation to a State's human rights obligations and to
support cooparation in the protection and promotian
of human rights. The invalvement of the country
under review and the participation of all relevant
stakeholders (for example, NGOs and NHRIs) are
vital. The process aims to ensure universal coverage
and tha equal treatment of all countries.

SAHRC Activities

® Section 5 Committee on Torlure

® Participation OHCHR Waorkshop

® Raised issues through UPR

® Human Rights Development Report
® Bristol Africa Regional Seminar




Key issues to be addressed ito
CAT & OPCAT

m CAT provides for the criminalization,
prosecution and punishment of perpetrators
of torture, as defined by the Convention.
Legislation is needed.

B The Follow-up Report fo the CAT committee
is overdue,

® OPCAT needs to be ratified. Champions
needs to be identified in order for SAHRC
Section 5 Committee to begin engaging with
a%ﬁmmenl around the establishment of a

The SAHRC is the national institution
established to entrench constitutional
democracy. It's committed to
promoting respect for, observance
of, and protection of human rights for
avaryone without fear or favour.




