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THE EXPROPRIATION BILL ( 16-2008)

SUBMISSION TO THE PARLIAMENTARY PORTFOLIO COMMITTEE: PUBLIC WORKS . WEDNESDAY 18 JUNE 2008

1.0 INTRODUCTORY COMMENTS

1.1 Thanks and gratitude

Chairperson I wish to thank the Portfolio Committee for the invitation extended to me to make a submission and to allocate time for its presentation.

Simalarly I wish to express my gratitude to Parliament for the assistance rendered to me to appear in person at such short notice here to-day.

1.2 Democratic and transparent process

It is more than 38 years ago that I as a young United Party member of

Parkliament for Durban Central delivered my maiden speech to Parliament Having had a parliantary life of 11 years I feel competent to make the comment that the new practices and procedures of Parliament with its system of portfolio

committees and public hearings appears to be far superior ,democratic and transparent than the old system of select committees and commissions of inquiries of which I have had first hand experience.

] .3 The main thrust: Protection of the environment and sustainable development

The main thrust of my submission is directed at the environmental impact the implementation of the Bill in its present form will have and why I believe that this will negate the guarantees of other important Constitutional directives I will however, attempt to indicate possible remedial steps.

In the pursuit of my objective it will be necessary to refer to other provisions of the Bill such as expropriation in "the public interest" the widening of the scope to expropriate on behalf of juristic persons and non-profit organisations in order to demonstrate how the implementation of these provisions could detrimentally affect the environment ,the health and general wellbeing of persons

At this stage I wish to acknowledge that the abovementioned provisions are not all new principles, for example the provisions of section 15 of the Bill regarding expropriation" in the public interest" are based on the the provisions of section 25 of the Constitution However, the real effect of any legislation including the Constitution lies in its application. It is therefore the application which could negate the original intention of the legislation and prevent the realisation of the desired outcomes. This is especially the case when a specific legislation is applied to achieve a political objective.

1.4. The main motivation: Meeting the challenge of achieving successful. land reform 	without detrimental affects on the environment .

The main motivation for making this submission is to meet the challenge for land reform without detrimental effects on the environment. I am in favour of this. I am doing this as a concerned citizen and I am not acting on behalf of any other person or organisation. Some of the issues I mention in this submission may please those who are in favour of the Bill while other aspects may be welcomed by those who oppose it. All I can say is " so be it"

2.0 SPECIFIC COMMENTS

2.1 "In the public interest

I have already referred to the fact that section 25 of the Constitution sanctions expropriation "in the public interest" and have alluded to the fact that this could be counter productive .It is my observation that what is regarded as being in the public interest is a relative subjective concept when used to achieve a political objective.

Allow me to give one example There are very few people to-day who will agree that the policy of Apartheid was in the public interest However in 1948 ,a few weeks before the general election dr. D.F.Malan at a Nationalist rally in Paarl held up a copy of a report of his party's answer to what was known as the "Black Problem" and declared that the solution," in the interest of the white man", is "Apartheid". To him and his cheering supporters this was synonymous as being "in the public interest"

Another method is to disguise the real intent of legislation and to give it misleading names and to promote it in commendable terms as being essential to achieve the objectives which are in the public interest An example of this was when in 1959 academic freedom was curtailed at South African universities it was done under the disguise of an innocent sounding piece of legislation called the "Extension of Universities Act"

2.2 The importance of omissions and commissions.

In the evaluation of any legislation it is often more important not to be influenced by what is openly stated but on its omissions and commissions.I find it rather strange and disturbing that where as the preamble to the Bill and the memorandum on the Bill highlighted a number of imperatives of the Constitution there is completely silence on the important issue of the protection of the environment as is stated in section 24 of the Constitution.

2.3. The protection of the environment and the utilisation and development of the country's natural resources on a sustainable basis

2.3.1 The imperatives of section 24 of the Constitution

Section 24 states

"Everyone has the right -

(a) to an environment that is not harmful to their health or wellbeing ;and

(b) to have the environment protected for the present and future generations

reasonable legislative and other measures that-

(i) prevent pollution and ecological degradation;

(ii) promote conservation ;and

(iii) secure ecologically sustainable development and the use of natural resources while promoting justifiable economic and social development"

The utilisation and development by whatever measure ,including expropriation, must therefore be effected within the constraints of this imperative The emphasis being on the protection and the preservation of the environment for future generations.

2.3.2 Biblical command

I am aware that not all South Africans feel morally bound to obey Biblical commands As the majority are however Christians, I take the liberty to mention the following:

The utilisation of the environment on a sustainable basis is is not only an imperative of the Constitution but also a Biblical command.

In Genesis 1 verse 27-28 of the Good -News Bible it is stated that:

"So God created human beings ,making them to be like himself. He created them male and female ,blessed them, and said: "Have many children, so that your descendants will live all over the earth and bring it under their control .I am putting you in charge of the fish, the birds and all the wild animals"

If the above-mentioned command is to be obeyed on a sustainable basis the earth must be utilised and the animals and the fish etc., be ruled in a manner which will preserve them and the earth for future generations.

2.3 Lessons from the past

2.3.1 There are many examples of the destruction of the environment as a result of wrong farming practises and policies regarding the utilisation and ownership of land

It must however, clearly be stated that it is a fallacy that only whites can be efficient farmers and be able to utilise land without damaging the environment

I am from Kuruman which forms part of that region of the Northern Cape previously known as British Bechuanaland. It came under British control in 1884 and was annexed as part of the Cape Colony in 1895.The Colonial power unfortunately applied policies and allowed farming practices which had detrimental affect on the environment and the Farming production. by the Southern Tswana (Tlhaping, Tlharo and the Rolong)

There are adequate historical evidence that prior to the advent of colonial rule successful stock farming and in the south eastern region even successful grain cultivation was done. For example in 1892- 260 000 bushels of grain was produced (The Colonisation of the Southern Tswana by Kevin Shillington. pg. 208)

Unfortunately practices such as the perpetuation of the system of communal ownership of land, the introduction of Native Reserves, locations and measures such as hut tax seriously affected the utilisation of farming land and the environment. Much of the above were done to secure cheap labour for the mines and to maintain the rule of some inefficient chiefs.

2.3.2 Tragically the same mistakes were repeated with the Land Settlement Act in 1913 and with the 1936 Land Act when Black males in the Cape

Province were disfranchised and as compensation 13 million morgen of land were proclaimed as part of what was known as Native Trust Land. With the establishments of Bantustans the same mistakes were repeated. At present it is my observation that the same mistakes are bound to be repeated and that with the implementation of the Bill this process will be accelerated unless remedial steps are taken. Hence the need to secure total accommodation of the provision of section 24 of the Constitution in the Bill.

It is imperative that section 10 of the Bill which provides for an investigation into the suitability of property for the purpose of which it is required be so amended that expropriation can only be considered on the basis of environmental management plans and environmental management programmes compiled in accordance with the provisions of environmental legislation.

2.3.4. It is ironical that much of the damaged done could have been avoided if past advice and warnings were heeded

In the case of British Bechuanaland the advice of the Rev. John MacKenzie of the L.M.S (Kuruman), who served for a short while also as the Deputy Commissioner to Bechuanaland was dismissed by Cecil John Rhodes and the powers of the time as being naive and humanitarian. Mackenzie argued that "individual property rights would encourage Africans to become" yeoman" farmers" and that this would lay the foundation for commercial farming. Prior to 1994 opposition parties repeatedly called for the introduction of private ownership of property and in the case of the U.P that the restrictions which prevented White farms to be sold to Blacks as freehold farms be abolished.. This read together with the policy of the U.P that job reservation be abolished and the introduction of the rate for the job would have gone along way to effect land reform years ago.

2.4 Health risks as a result of the widening of the scope to expropriate on behalf of juristic persons

Regarding health section 24 of the Constitution states that everyone "has a right to an environment that is not harmful to their health and well being"

It is noted that the Bill greatly increases the scope for the expropriation on behalf of juristic persons. In this regard it should further be noted that many mining activities seriously affect the health of persons even if they are not involved in mining related work.

At present it is already relatively easy for mining companies to succeed in securing expropriation of land for the purpose of achieving their objectives. With the extension of the scope of this provision and the greater emphasis placed on " "in the public interest" and the accessibility to the natural resources this kind of expropriation is bound to increase.

In Kuruman persons are dying at an alarming rate on account of asbestos related diseases even after the mining of asbestos was stopped decades ago. Fifty, forty years the mining of asbestos was regarded as desirable and undoubtedly being in the public interest.

At present there are apparently already indications that manganese and its processing are causing what is known as manganism affecting the neuro system of persons. If we are seriously committed to ensure that the imperatives of the Constitution regarding the health and wellbeing of persons are upheld we should rather be engaged in determining measures to decrease the chances for allowing activities which could cause fatalities of this nature.

2.5. Expropriation of property including immovable property at below market value

This is a drastic departure from the existing legislation and will undoubtedly have a serious socio-economic impact on the affected parties. It will also cause serious taxation problems for such persons.

In the pursuit of fairness and justice an investigation, assessment and evaluation of possible negative impacts regarding this should be completed prior to any administrative action. Provision must be made in the Bill to give effect to this.

In addition tax and other incentives should be made available to persons who find themselves in this kind of situation. This need not be done immediately but could be effected over a period of time. The relevant legislation should be amended to enable this.

3.0 Conclusion

Land reform offers a wonderful opportunity for reconciliation. For this to materialise the methods and the processes to achieve it must be accepted as being fair and just. As has been indicated in this submission the consequences should not cause any threat to the environment, the health and the general wellbeing persons. As a means to meet these prerequisites the Expropriation Bill in its present form needs to be drastically amended.
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