CHILD JUSTICE BILL: COMMENTS ON CHANGES PROPOSED BY THE PORTFOLIO COMMITTEE

Preamble and Clause 63

The Preamble as amended refers to "creating child justice courts designated to try matters involving children which are not diverted" as part of the specific terms of the Act. Does the Act really "create" child justice courts or are courts to be "regarded" as child justice courts for the purposes of the Act? See also the Committee's proposal to delete clause 63(1)(b) - the clause that used to read "A court contemplated in paragraph (a) must be regarded as a child justice court". It must be clear that we are NOT creating special or new courts. The present courts become child justice courts. Possibly retain "regard" terminology and do not delete clause 63(1)(b).

Clause 4

1. Should we remove the original concept of the Bill applying to 10 to 18 year olds and the creation of two exceptions thereto? I think not.

2. The Cabinet version of the Bill provided that the Bill could also apply to 1821 year olds who have allegedly committed Schedule 1 and 2 offences whilst they were 10 to 18 years old, but when prosecutions are initiated they are 18-21 years old. This provision has been amended to apply to 18-21 year olds regardless of the type of offence committed. (In other words, also if such person allegedly committed a Schedule 3 offence and the offence was committed after the child turned 18). But, it should only apply to crimes committed before the person turned 18 years. This age group is also responsible for a lot of crime, therefore, because of workload of NDPP it should also be limited to Schedule 1 and 2 crimes. If the Act is going to extend diversions to all crimes committed by 18-21 year olds, then in effect the definition of child is, by sleigh of hand, actually 21 and not 18. We should retain this exception, but it should only apply to Schedule 1 and 2 offences committed whilst such an adult was a child (Le. between ages of 10 and 18).

Clause 11

Redraft of sub clause (2) - since all children will now go for a preliminary inquiry before an inquiry magistrate is it correct to have amended this sub clause to read "the inquiry magistrate, for purposes of diversion"? A slight redraft is necessary to reflect the correct intention.

Clause 16

Note the simplification of this clause dealing with error as to age. Is it not going to create problems? Section 304 cannot apply to this kind of situation in all instances. We should retain more detailed version of Cabinet Bill or create a new procedure to cover all the permutations possible.

Clause 17

The methods of securing attendance have been amended both in content and order. It used to list the following methods: arrest, summons, written warning, written notice and indictment. It now lists only: written notice, summons and arrest. What is consequence in relation to CPA? And what about indictment? Because of clause 4(3)(a) we should be very clear to what extent we retain or deviate from the CPA re securing attendance of child at court.

Clause 29

1. Placement of a child in a child and youth care centre - provision is now made for the placement of a child alleged to have committed any offence - previously Part I Schedule 3 offences were excluded. However, sub clause (4) - the requirement of a sworn statement - has been amended to firstly provide for information and only if this information is called into question or not available or no longer current will a sworn statement be requested. This has proved to be impracticable when the child is already in court and is one of the reasons that section 29 of the Correctional Services Act did not work. To detriment of child - what does court do with the child whilst waiting for sworn statement, especially if child is in court when court adjourns at 16h00.

2. Also, section 30 provides absolutely that a child under 14 cannot be placed in prison and section 29 creates criteria before a child can be placed in a youth centre. Anomaly: what happens if child under 14 years of age cannot be placed in an appropriate youth centre in terms of section 29, especially in distant rural areas? This eventuality not catered for in Bill.

Clause 36

Maybe problematic that the use of any information gathered at assessment can no longer be used for purposes of sentencing - the Committee deleted this exception and inserted a penalty clause. The explanation may be that pre-sentence reports are also prepared by probation officers and might include some of the information gathered during assessment; but why remove this exception which could be to the advantage of the child if it cannot do any harm?

Clauses 43 and 47

Technically problematic: At least amalgamate the clauses and section 47(9) not be tagged on the end.

Clause 47((9)

What happens if prosecutor does not confirm to satisfaction of presiding officer or presiding officer does not agree with confirmation?

Clause 49

Please note how the redraft has taken away the role of the prosecutor in deciding whether a matter can be diverted or not and has given an open-ended role to the inquiry magistrate. This clause or clause 52(5) should provide that if inquiry magistrate does not agree to diversion the matter proceeds to trial.

Clause 52

1. Provide that DPP cannot further delegate this power. Also create a specific obligation to obtain the views of the victims. Clause should also be drafted to only allow an interested person to act if victim is unable or not available. Provision must be made for the principle of proportionality to be taken into consideration, to cover us against legal challenge. DRAFT amendments attached, as requested, to cover these aspects.

2. See comment re section 52(5) under clause 49 above.

Clause 60(2)(a)

In providing for the option of diversion by a DPP, in exceptional circumstances, you should also insert the DPP here and draft the part of the sentence dealing with court officials a bit clearer to indicate that it applies to the prosecutor in all 3 instances mentioned.

Clause 76(3) read with clause 77

1. In principle, no problem with not incarcerating under 14 year olds.

However, the constitutionality of completely removing the courts' right to imprison children under 14 requires research.

2. The Bill now provides that no child under 14 can be sentenced to imprisonment. Currently children under 14 can be sentenced to imprisonment. The Bill further provides that if it is a Schedule 3 offence the court may sentence a child to firstly spend time in a child and youth care centre and then upon turning 18 to serve the rest of the sentence in a prison. This does not make sense and is challengeable: if children from the age of 14 and above can be sentenced to terms of imprisonment then what circumstances will justify first sending a child to a child and youth care centre and then sending that child for the same offence to a prison upon reaching the age of 18 and not 14? Why would a court allow a child who is 13 and 350 days old to be sentenced thus, but a child of 14 years not? A mere 10 days (even 1 day) difference between their ages and such a radical difference in sentencing consequences for them is going to create legal challenges for us.

3. Clause 77(3)(c) - the Committee deleted the reference to previous diversions. This does not make sense - what about the situation where a child has been sentenced to more than one diversion option for a schedule 1 offence and is developing into a habitual criminal and now the court cannot take into account these previous diversion orders?

Schedules

1. Have removed dishonesty crimes above certain amount from Schedule 3? This could have unintended consequences in relation to abuse of children by syndicates to commit offences. I think dishonesty crimes above say R250 000.00 should be retained in Schedule 3.

2. Crimes by gang members are often part of organized crime. Will prefer to return gang-related crimes from Schedule 2 back to Schedule 3.

General comment

The policy decision to detain children in police cells, especially while they are awaiting trial detainees, I think should be thought through very carefully. I know that there are practical advantages because there are more police cells closer to where children who are in conflict with the law live, but the reality of the number of deaths or abuse of persons in police cells is very worrying. I am not sure that we are serving the interests of children by in this instance taking the most practical view about the matter. This comment obviously is even more relevant to cases where serious offences have taken place and the child may remain awaiting trial detainee for a considerable period of time.

[50]52.	(1) [If the inquiry magistrate is satisfied that the] A matter may, after consideration of all relevant information resented at a preliminary inquiry or during a trial be considered for diversion [can be diverted as contemplated in section 11 (c) and it is not a matter contemplated in section 51, and that] if -

(a) the child acknowledges responsibility for the offence;

(b) the child has not been unduly influenced to acknowledge responsibility;

(c) there is a prima facie case against the child; [and]

(d) the child and, if available, his or her parent, or an appropriate adult, consent to diversion; and

(e) the prosecutor indicates that the matter may be diverted in accordance with 	subsection 2 or the Director of Public Prosecutions indicates that the matter may be diverted in accordance with subsection (3).

[and after consideration of all relevant information presented at the preliminary inquiry, the inquiry magistrate must ascertain from the prosecutor whether the matter can be diverted.]

(2) A prosecutor may -

in the case of an offence referred to in Schedule 1 if the matter has not already been diverted in accordance with Chapter 6 or in the case of an offence referred to in Schedule 2. after he or she has-

(a) where possible. considered the views of the victim or any person who has a direct interest in the affairs of the victim. whether or not the matter should be diverted: and

(b) consulted with the police official responsible for the investigation of the matter, indicate that the matter may be diverted.

(3) (a) The Director of Public Prosecutions having jurisdiction ma	in the case of an offence referred to in Schedule 3 in writing indicate that the matter be diverted if exceptional circumstances exist as determined b the National Director of Public Prosecutions in directives issued in terms of section 97 4 (a)( iii).

(b) A Director of Public Prosecutions may only indicate that a matter ma be diverted in terms of paragraph (a) after he or she has -

(i) considered the views of the victim or if the victim is not able or not available the views of an person who has a direct interest in the affairs of the victim whether or not the matter should be diverted. and if so. their views on the nature and content of the diversion option being considered and the possibility of including in the diversion option. a condition relating to compensation or the rendering of a specific benefit or service: and

(ii). consulted with the police official responsible for the investigation of the matter.

(c) For the purposes of considering the views of the victim or if the victim is not able or not available the views of an person who has a direct interest in the affairs of the victim in terms of paragraph b the victim or such person must be granted a reasonable opportunity to give his or her views before the decision is taken.

(d) A decision by a Director of Public Prosecutions to divert a matter in terms of paragraph a must take into consideration the principle of proportionality. so as to strike a balance between the circumstances of the child. The nature of the offence and the interests of society.

(e) For purposes of obtaining the written indication of the Director of Public Prosecutions in terms of paragraph (a). the inquiry magistrate or child justice court may postpone the matter.

(f ) A Director of Public Prosecutions can not delegate his or her power to decide whether a matter ma be diverted in terms of paragraph (a).

(4) The written indication referred to in subsection (2) or (3) must be 	handed to the residing 	officer at the preliminary 	inquiry or child justice court and must form part of the record of the proceedings.

(5) If the prosecutor indicates that the matter can be diverted in terms of subsection 2 or 3 he or she must request the residing officer at the preliminary inquiry or child justice court to make an order for diversion in respect of the child. in accordance with the provisions of this Chapter.

[(2)] If the prosecutor indicates that the matter may be diverted, the inquiry magistrate must make an order for diversion in respect of the child concerned in accordance with the provisions of Part 2 of this Chapter.]

[(3)]	 (a) If the prosecutor indicates that the matter may not be diverted, the inquiry magistrate must explain to the child and the parent or an appropriate adult, as the case may be, the provisions of section 83(1) regarding legal representation.

(b) If the child is in detention, the inquiry magistrate must, after due consideration of the provisions of Chapter 4, inform the child of the charge against him or her, the place, date and time of the next appearance in a child justice court and must warn the child's parent or an appropriate adult to attend such proceedings at the specified place and time.

(c) If the child is not in detention, the inquiry magistrate- (i) may alter or extend any condition imposed in terms of section 24(1 )(a), section 25(4) or section 26; and

(ii) must warn the child and his or her parent or an appropriate adult, as the case may be, to appear in a child justice court at a specified place, date and time.

(4) (a)	Where an inquiry magistrate has presided over a preliminary inquiry and has heard any information prejudicial to the impartial determination of the matter, such magistrate may not preside over any subsequent proceeding, procedure or trial arising from the same facts.

(b) No information furnished by any person at a preliminary inquiry in relation to the child in respect of whom the preliminary inquiry is held may be used against such child in any subsequent criminal proceedings[, except for purposes of sentencing if the child is to be dealt with in terms of section 50(3), but may be used at a children's court inquiry].

Diversion options

[58]53.(1) For the purposes of this section-

(a) "a compulsory school attendance order" means an order issued in the prescribed manner, requiring a child to attend school every day for a specified period of time, which [attendance is to] must be monitored by a specified person;

(b) "a family time order" means an order issued in the prescribed manner, requiring a child to spend a specified number of hours with his or her family;

(c) "a good behaviour order" means an order issued in the prescribed manner, requiring a child to abide by an agreement made between the child and his or 	her family to comply with certain standards of behaviour;

