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CONCERNS REGARDING THE EXPROPRIATION BILL

Absa considers it critical to express the main concerns that that we have in respect of the Expropriation Bill currently under consideration by your Committee.

The expansion of the grounds for expropriation from being solely for public purposes to also include the public interest is of concern to us. We understand that land reform is an important part of redressing the injustices of the past, but believe that where expropriation is used as a mechanism for effecting land reform, this should be done in a fair manner and in accordance with sound legal principles.

The term "public interest” is very wide and encompasses more than just land reform. Having such a seemingly unlimited ground on which to expropriate property will create the opportunity for abuse of the legislation and will cause uncertainty with property owners and security holders (like financial institutions) about their property and security rights and their vulnerability to expropriation. This will be an untenable situation and will negatively affect the South African economy as a whole.

We are also gravely concerned about the proposed changes to the determination of compensation for owners of expropriated property. It has been made quite clear in policy documents relating to the Bill that market value will merely be one of the factors to be considered in determining just and equitable consideration for expropriated property and that it should not be given more weight than the other so-called relevant factors. It is difficult to Imagine how just and equitable consideration can be determined without giving sufficient weight to the market value of property, which is the only objective factor for making such a determination.

We understand that the Constitution requires that compensation for expropriation must be just and equitable, reflecting an equitable balance between the public interest and the interests of those affected. having regard to all relevant circumstances. However, this cannot in our opinion mean that market value should not be given due regard. or that all relevant factors should necessarily have equal weight. We firmly believe that people should not be divested of their property for consideration that differs substantially from the market value thereof. In our view the market value of property must form the basis for the determination of a just and equitable expropriation consideration, and that only minor adjustments should be made for other factors. The consideration to be paid by Government for expropriated property will already be lower in terms of the Bill due to the fact that no compensation will be paid for the financial loss suffered by the owner of the expropriated property.

Another aspect of the determination of the expropriation consideration that should be carefully considered is the role of the courts. The current dispensation entails that, if Government and the property owner cannot agree, a court will determine the compensation amount. Under the Bill, in the event that there is disagreement about Government's determination of compensation, the only remedies available to a property owner is judicial review or approval, which processes do not offer sufficient protection to property owners. In fact. these procedures may well be in conflict with the Constitution, which requires that compensation for expropriation be "determined or approved' by the court.

As property of various kinds is utilised on a daily basis by, amongst others, financial institutions as security for debt, it is of great importance that the rights of such security holders should also be protected by the Bill. As the Bill currently stands the protection afforded to security holders is insufficient, not only for the reasons already mentioned, but also because the amount of outstanding debt secured by property to be expropriated is not included as one of the factors to be considered in determining the expropriation consideration. Furthermore, security holders should in our opinion also have the right to challenge expropriation consideration where their interests are adversely affected when the determination is made.

It must be kept In mind that the ability to take sound security over property, especially immovable properly, is of the utmost importance to, amongst others, financial institutions in order to enable them to provide financing to their customers. The provisions of the Bill will negatively affect security holders' rights under their security or at the very least introduce risk with regard to the quality of such security. Financial institutions will therefore be less likely to provide financing to customers and may need to increase finance costs. This will detrimentally affect the loan market, and may affect employment in the sector. If financing becomes more difficult to attain. this will lead to fewer people being able to afford, for instance, residential property, which will hit lower income earners the hardest. Small businesses will also be seriously affected if they cannot obtain financing, It is further foreseeable that the agricultural sector will suffer if there is not sufficient access to financing for the participants in that industry, as agricultural land seems to be high on the list for expropriation for land reform purposes.

To conclude, the Expropriation Bill, as it currently stands, will have serious effects not only on property owners and financial institutions but on the whole of South Africa. Consequently the content of the Bill must be reconsidered, in consultation with all stakeholders. If any property can be expropriated by Government at any time for almost any reason and without the owner necessarily receiving a fair and market-related price for such property, economic uncertainty and a lack of confidence in the country will be created. In addition, the Bill seems to be susceptible to constitutional challenge. We agree that the injustices of the past should be redressed through processes such as land reform, but it must obviously be done in an economically responsible and constitutionally sound manner.
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