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INTRODUCTION

1. The Women’s Legal Centre (“WLC”) welcomes the opportunity to make submissions before the Portfolio Committee on Justice & Constitutional Development on the Customary Reform Law of Succession Bill (the Bill). WLC is a public interest law centre started by women to enable women to use the law as a tool to advance and achieve their right to equality particularly women who are socio-economically disadvantaged. WLC uses litigation and advocacy in order to fulfill its objectives. 

2. Since the Recognition of Customary Marriages Act came into effect, the centre has hosted a number of workshops in 8 provinces. We also made submissions to the various committees of the South African Law Commission on various aspects of Customary Law. The centre represented the Bhe family in the Constitutional Court  which is the case that brought about the introduction of the bill in question. The centre recently assisted the Supreme Court of Appeal in the case that dealt with the dual system of polygamous marriage recognizing the customary law duty of support. 

3. The WLC welcomes the introduction of this bill insofar as it seeks to address the problems women face when their partners die intestate. Many problems encountered in protecting women’s rights to inheritance arise as a result of conflicts between cultural practices and human rights and the bill seeks to address that. This bill will allow women to inherit their partners’ estate. The reform of customary law of succession is long overdue. In order to comply with the values of our constitution, it is very important to ensure that the law relating to customary law of inheritance does not discriminate on women and girl children. 

COMMENTS ON THE BILL 

Preamble 

4. It is suggested that in the preamble, in addition to its affirmation to provide adequate protection to women and girl children the following be added. 

5. Customary Law has been tainted by its codification, recordal and application during colonial and apartheid times and the historic exclusion of women in its development. Customary Law is subject to the other rights enshrined in our constitution. 

Definition 

6. Definition of “descendent includes a person who in terms of the customary law was a dependent of the deceased immediately before the death of the deceased”. The word immediately in our view seems to suggest that a person must have been a dependent immediately before the death. This is a limitation on the time frame. The question one has to ask is what if this is a child that the deceased was not supporting or had no relationship with and upon hearing about the death lodges a claim for maintenance, would her/his claim be dishonored because she/he did not depend on the deceased immediately before his death. It is suggested that the word immediately be removed Perhaps descendant should be defined to be the same as in Intestate Succession Act and to include a person who in terms of customary law was a dependant before the death, as it says “includes” now but can be confusing completely from that sentence. (Immediately is defined as without interval time). 

7. Clause 6 excludes succession to property acquired or held by a traditional leader in his or her official capacity. This property will remain subject of customary law. According to this clause, the provisions of this bill will not apply to a traditional leader and his/her estate will continue to be governed by customary law. This is an arbitrary distinction between successors of traditional leaders and non-traditional leaders and between traditional leaders and non-traditional leaders. In some parts of South Africa despite, the Bhe Judgment, the principle of primogeniture still applies.  The question one has to ask is what if in that custom they practice the principle of primogeniture or any principle that is inconsistent with any rights in the bill of rights. For an example, Section 20 of the KwaZulu Code of law does not permit women to own property that they acquired during marriage which means if a husband dies, his property would be inherited by one of the males in the family. 

8. We submit that this section discriminates against women because they are the ones who will not inherit if this section comes into effect. This discriminates on them on the grounds of sex and gender in terms of Section 9(3) of the constitution. This leads to the preparation of irregularities in our society between men themselves and between men and women and lastly between women themselves and denies those who survive traditional leaders equal protection and benefit of the law. 

9. This also violates the right to dignity as enshrined in our constitution. By arbitrary depriving certain categories of persons equal protection of the law with resultant dire consequences of such persons, this section materially impacts the right to dignity of such affected persons. This section violates the right to dignity that requires us to acknowledge the value and worth of all individuals as members of our society. This section will open doors to litigation by women and children especially illegitimate children who may in customary law not be permitted to inherit from their parents/husbands who are traditional leaders. 

10. The emphasis is placed on women because although the clause seems to be gender neutral, the practice is that traditional leaders are predominately male and women and girl children are the ones who will suffer mostly under this clause bearing in mind also that most customary practices are patriarchal. Customary law took on a particularly authoritative and patriarchal cast because it was the product of negotiation between colonial and customary elites. It was in the interests of traditional leaders to provide an account of indigenous law which emphasized the privileges of senior men whose power was under threat, not only from colonial encroachments but also from increased opportunities for youth and women to achieve independence from tribal structures through migrancy and wage labour.

11.   Mbatha, Moosa and Bonthuys in their chapter entitled “Culture and Religion in Gender Law and Justice”
 point out the following: 

“the women to whom customary law applies are African and often live in rural areas. … African women are the most disadvantaged group in the country with the lowest per capita income, the least access to resources like municipal services, the lowest educational levels and the highest rate of unemployment and HIV infection. These disadvantages are particularly prevalent amongst rural African women. African households are more likely than others to depend solely on women’s income and they are also more likely to contain dependent children whose fathers do not live with them. This does not mean that all African women who are subject to customary law are poor, but it does alert us to the importance of evaluating the effective customary rules in a context of great female poverty”

12. Although the right to culture is enshrined in Section 31(1) of the Constitution, Section 31(2) mandates that the right to culture must not be exercised in a manner inconsistent with any provisions in the bill of rights. The place occupied by customary law under the Constitution must be accorded proper value. As held by the Constitutional Court in Bhe v Magistrates Court, Khayelitsha 2005(1) SA 580 (CC) at para 41 to 42:“Quite clearly the Constitution itself envisages a place for customary law in our legal system. Certain provisions of the Constitution put it beyond doubt that our basic law specifically requires that customary law, should be accommodated, not merely tolerated, as part of South African law, provided the particular rules or provisions are not in conflict with the Constitution.
 … (Customary law)  is protected by and subject to the Constitution in its own right. … It is for this reason that an approach that condemns rules or provisions of customary law merely on the basis that they are different to those of common law or legislation … would be incorrect.
13. All the provisions in the Constitution recognizing customary laws, the exercise of the rights to culture, recognize these only to the extent that they are not inconsistent with other rights in the Constitution. No other right is limited in this manner throughout the Constitution

14. It is submitted that maintaining the dictates of customary law for the traditional leaders and their descendants discriminates against persons. This is not connected to legitimate government purpose, in fact maintaining the operation of customary law for traditional leaders and those who survive them undermines the purpose of the legislation which is to provide equal status for those governed by customary law. 

15. Furthermore, Section 9(1) of the Constitution provides that everyone is equal before the law and has the right to equal protection and benefit of the law. It is submitted that arbitrary distinction drawn by this clause deprives descendents and survivors of traditional leaders the right to equal protection of the law. Women married to traditional leaders are subject to unequal and indignant property regime of customary law. African Protocol in Article 8 of the Protocol to the African Charter on the Human And People’s Rights on the Rights of Women in Africa, which South Africa has ratified,  provides that :


Women and men are equal before the law and shall have the right to equal protection and benefit of the law. States Parties shall take all appropriate measures to ensure: 

a. effective access by women to judicial and legal services, including legal aid;

b. support to local, national, regional and continental initiatives directed at providing women access to legal services, including legal aid; 

c. the establishment of adequate educational and other appropriate structures with particular attention to women and to sensitise everyone to the rights of women; 

d. that law enforcement organs at all levels are equipped to effectively interpret and enforce gender equality rights;

e. that women are represented equally in the judiciary and law enforcement organs;
f. reform of existing discriminatory laws and practices in order to promote and protect the rights of women.” 

16. The Law Commission reports that this is because some traditional leaders own property as heads of state. This is no justification for this clause, at the present moment it appears in the bill as a general statement that applies to traditional leader’s property.   In S v Makwanyane, Ackermann J explained why arbitrary laws have no place in a constitutional state: In reaction to our past, the concept and values of the constitutional state, of the ‘regstaat’, and the constitutional right to equality before the law are deeply foundational to the creation of the ‘new order’ referred to in the preamble [of the Constitution]. We have moved from a past characterized by much which was arbitrary and unequal in the operation of the law to a present and a future in a constitutional state where State action must be such that it is capable of being analysed and justified rationally. The idea of the constitutional state presupposes a system whose operation can be rationally tested against or in terms of the law. Arbitrariness, by its very nature, is dissonant with these core concepts of our new constitutional order. Neither arbitrary action nor laws or rules which are inherently arbitrary or must lead to arbitrary application can, in any real sense, be tested against the precepts or principles of the Constitution. Arbitrariness must also, by its very nature, lead to unequal treatment of persons. Arbitrary action, or decision-making, is incapable of providing rational explanation as to why similarly placed persons are treated in a substantially different way. Without such a rational justifying mechanism, unequal treatment must follow.”
 

Clause 7. 

17. We submit that this clause suggests that civil marriages entered into after 2 December 1988 are excluded. This means that if the civil marriage is after 1988 it can affect the rights of a spouse in a customary marriage. This is an arbitrary distinction as we know that men commonly still today enter into dual system marriages i.e. one customary and one civil. The spouses in civil law and customary law should enjoy equal protection regardless of when they were married. If the civil marriage after 1988 is rendered invalid by the pre-existing customary marriage, then the civil wife can only inherit as a dependent and might get less ( a child’s share) as she is not a spouse. 

� L Fishbayn, B Goldblatt and L Mbatha - the Harmonisation of Customary and Civil Law Marriage in South Africa, paper delivered at the 9th World Conference of the International Society of Family Law, Durban, 28 – 31 July 1997


� At page 162


� Particular reference was made to sections 30 and 31, which entrench respect for cultural diversity.  Section 30 protects every-ones right (subject to the bill of rights) to ‘participate in the cultural life of their choice’.  Section 31 protects the rights of persons belonging to cultural communities to enjoy their culture with other members of that community. Reference was also made to section 39(3) which states that the Bill of Rights does not deny the existence of any other rights or freedoms that are conferred by common law, customary law or legislation, to the extent that they are consistent with the Constitution.  Section 211(3) of the Constitution obliges courts to apply customary law when that law is applicable.


� S v Makwanyane (note X supra) para 156. 





