SUBMISSION BY JACQUI GALLINETTI AND DAKSHA KASSAN: CHILD JUSTICE ALLIANCE COMMUNITY LAW CENTRE UWC

13 June 2008

CHILD JUSTICE BILL 49 of 2002

We refer to the above and acknowledge the latest version of the Bill that has been forwarded to ourselves ahead of the Portfolio Committee debates commencing again next week.

We wish to commend the Committee for the insight displayed in effecting the changes to the Child Justice Bill, which reflects a reasoned and informed approach to the issue of children in conflict with the law and balances their rights with the interests of society.

However, on reading the latest draft of the Bill, there is one issue that we ask permission to make a final submission on. This relates to clause 76. We note that the latest draft provides for children to be sentenced to a custodial sentence in a Child and Youth Care Centre for the maximum period of time before being transferred to serve the remainder of his or her sentence in a prison.

We are of the opinion that this is surprising given the overall approach of the Committee to the issues contained in the Bill. We are of the opinion that this provision is illogical. In effect what it means is that the child is sentenced to a period of incarceration, not in a prison, but when he or she becomes an adult, the remainder of the sentence is spent in prison. There are two problems with this formulation:

	Firstly, although the child is first detained in a DSD facility, he or she knows that when he turns 18 or 21 he will be transferred to a prison. This would possibly negate any chance of him actually engaging with the rehabilitative programmes offered to him as he would have no hope of release and reintegration as he is constantly aware of his transfer to prison. There is therefore no incentive for him to rehabilitate himself, as a worse scenario to his present detention is awaiting him.


	Secondly, all the programmatic interventions delivered, will in any event be negated by the prison environment that he is sent to when 18 or 21 years. It is moot that prisons are largely unrehabilitative, and that large numbers of the prisoners themselves are hardened criminals that recruit new inmates to gangs and further criminal activities. Therefore any positive effect that the programmes in the Child and Youth Care Centre might have had in respect of that young child would probably be rendered null and void. This will not only prove prejudicial to the child, but would mean that the State is wasting valuable human and other resources for the time that he or she is in the DSD facility.


Therefore this proposal will go against some of the core principles and objectives of the Bill, namely to prevent crime, re-offending and ensure the effective rehabilitation and reintegration of children through behavioural change.

We would therefore submit the Committee abandons this approach and removes clause 76(3).

However, if the Committee doesn’t, then we would suggest with the utmost respect the following:

Firstly, once the child has been sentenced according to the latest approach proposed in the Bill, a provision allows for the child to be brought before the sentencing court after he has finished his time at the Child and Youth Care Centre and before he is transferred to the prison, for the sentencing court to examine his progress at the Child and Youth Care Centre, and if satisfied, discharge him from the remainder of his sentence.

Secondly, that a clause be inserted to ensure that in this particular sentence, any time spent in a residential facility (including both the Child and Youth Care centre and prison) be calculated as time served in terms of section 39 of the Correctional Services Act 1998 (and 73A of the Correctional Services Amendment Act 32 F of 2(07), in order to ensure that the parole provisions of the Correctional Services are calculated including the time spent in the Child and Youth Acre Centre - specifically for those children who are transferred to prison.
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