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SUMMARY AND ANALYSIS OF THE REFORM OF CUSTOMARY LAW OF SUCCESSION AND REGULATION OF RELATED MATTERS BILL [B10-2008]
Introduction
The purpose of the Bill is: 

· to abolish the customary rule of primogeniture
 in so far as it applies to the law of succession in order to bring it in line with the Constitution
.
· to give effect to the judgment of the Constitutional Court in the case of Bhe and others v Magistrate, Khayelitsha, and Others (Commission for Gender Equality as Amicus Curiae); Shibi v Sithole and Others; South African Human Rights Commission and Another v President of the Republic of South Africa and Another 2005 (1) SA 580 (CC), which ruled that the principle of male primogeniture, so far as it applies to the customary law of succession, is unconstitutional.

The legislation must achieve a balance and acknowledge:
· respect for customary law which is recognised by the Constitution
 and must be developed by the courts in line with the Bill of Rights:
· the changing social and economic conditions which have meant that the customary law of succession no longer provides adequately for the welfare of family members.
· the need to ensure that in all instances when customary law is applied it is shaped by the constitutional principles set out in the Bill of Rights. 
-
as reflected particularly in the dignity provision in section 10 and the equality provision in section 9 of the Bill of Rights and which is
-
reinforced through the Promotion of Equality and Prevention of Unfair Discrimination Act, Act No 4 of 2000, on the basis of the general principle that no person may unfairly discriminate against another person on the ground of gender. Section 8(c) of the Act requires abolition of the system preventing women from inheriting family property and section 8 (d) prohibits ‘any practice, including traditional, 
customary and religious practice, which undermines equality between men and women, including the undermining of the equality and well being of the girl child.’
· South Africa’s international obligations in respect of the Convention on the Elimination of Discrimination Against Women
 and the Protocol to the African Charter on Human and Peoples Rights on the Rights of Women in Africa (2005), Article 21 of which provides for the right of widows to inherit.
.
The ‘living’ customary law of succession
The devolution of estates under customary law follows the male lineage. Central to the customary law of succession is the rule of primogeniture which means that in a monogamous family the eldest son is heir. If the deceased is not survived by any male descendents, his father succeeds him. If his father also does not survive him an heir is sought among the father’s male descendents related to him through the male line.
 The oldest son or another close male relative is preferred as the heir to the family head. The heir inherits the assets, but also the debts and customary duties to maintain family members. The inherently patriarchal nature of the system means that daughters and widows do not inherit family property. Widows are provided for, but only if they remain in the homestead of the deceased husband.

The original purpose behind the customary law of succession was to protect the family and the community from the burden of looking after the deceased’s dependents. Succession was not primarily concerned with the distribution of the estate of the deceased but with the preservation and perpetuation of the family unit. This was achieved by entrusting the responsibility of seeing to the welfare of the deceased’s dependents to one person, in return for the right to control family property.
 Essentially the living customary law of succession ‘fused the rights and responsibilities in relation to inherited property and entrusted these group rights to the male heir.’
 The customary law limitations on freedom to decide how and to whom family property would devolve are in place because
· that portion of customary property which is mainly land and livestock attracts group interest and cannot be devolved by will. 
· succession in customary law is universal and onerous
, so an heir succeeds not only to a deceased’s rights but also their duties by stepping into the shoes of the deceased family head.
· effectively regulation of the process was done privately by family council and thus could be flexible and accommodating.

The ‘official’ version of customary law of succession

The official or codified version of the customary law of succession, however, which has been distorted through colonialism and apartheid, has enforced the rule of primogeniture without obliging the heir to take up the responsibility for the family as a whole. This serves only to enrich the heir unfairly at the expense of family members who have participated in family property accumulation. This was compounded by Section 11(3)(b) of the Black Administration Act 38 of 1927 which made black women who married under customary law minors under the guardianship of husbands. This minority legal status disqualified them from inheriting family property as wives or daughters.
 The effect of identifying the male head of the household as the only true person in law, sole holder of family property and civic status, rendered wives, children and unmarried sons and daughters invisible in a social and legal sense.

In terms of the Recognition of Customary Marriages Act 20 of 1998, women married in terms of customary law now have power, subject to the matrimonial property regime regulating their marriage, to acquire and dispose of assets.
 However, the devolution of estates of customary marriages in existence at the commencement date of the Recognition of Customary Marriages Act still fall under the control and administration of the customary heir, in accordance with the customary succession rule of primogeniture. 
It is clear that the application of the official customary law rules of succession in circumstances vastly different from their traditional setting causes much hardship. Widows “are all too often kept on at the deceased’s homestead on sufferance or else they are simply evicted. They then face the prospect of having to rear their children with no support from the deceased’s family.”
 Core problems with the distortion of living customary law mean that codification, interpretation and changing economic and social conditions have interfered with this principle. While codification has protected one male person, interpretation has not been able to restore what has been lost, namely the obligation to care for the deceased’s dependents.
 
The codified customary law has become inadequate for modern communities and their families. Studies indicate that many people are dissatisfied with the effects of the official customary rules of succession and that families sometimes award the family property to the widow so that she may administer it to maintain herself and her children. There is also evidence of traditional courts which have allowed destitute female family members to use family property rather than allocating it to the heir. If, therefore, the living customary law is applied rather than the official version, male family members would know that widows are entitled to family property and widows would be protected from violence by the courts. In addition, female family members in abusive relationships would have access to family economic resources and could exercise the choice to leave their partners.

Dual laws of succession

The law of succession deals with what happens to a person’s estate after his or her death. Where there is no valid will, succession is said to be intestate. In terms of South African law the estate of a deceased person devolves in terms of legislation or common law. Where common law is applicable the estate devolves in terms of the Intestate Succession Act 81 of 1987.
In respect of the Intestate Succession Act -
· the circle of potential intestate heirs can be identified

· men and women receive equal treatment

· first born children do not receive special treatment

However, Section 1(4)(b) states that the Intestate Succession Act is not applicable if

· there is a will dealing with parts of the estate; or

· Section 23 of the BAA is applicable

The customary law of succession is basically intestate
 and the Black Administration Act 38 of 1927 (the BAA) was applicable.
 In terms of Section 23 of the BAA a black person’s intestate estate would be divided either by customary law or in terms of the regulations promulgated in terms of the Act.
 The principle of primogeniture received legislative recognition through Section 23 of the BAA. Sections 23(1) and (2) provided as follows:
(1) All movable property belonging to a Black and allotted by him or accruing under Black law or custom to any woman with whom he lived in a customary union, or to any house, shall upon his death devolve and be administered under Black law and custom. 

(2) All land in a tribal settlement held in individual tenure upon quitrent
 conditions by a Black shall devolve upon his death upon one male person, to be determined in accordance with tables of succession to be prescribed under subsection (10).
Section 23 of the BAA
 and Regulation 2 of GN R 200 of 1987, which was issued in terms of section 23(10) of the BAA, established a parallel system of intestate succession different in concept and in effect, to that which flows from the Intestate Succession Act. Effectively these sections and the regulations prescribed which estates must devolve in terms of what the Act describes as “Black law and custom” and detailed the steps that had to be taken in the administration of those estates. 
Where a person died without making a will and there was property which section 23 did not divide, Regulation 2 indicated the legal system that was to apply. The regulation used the type of marriage contracted by the deceased as an indicator of the legal system to be applied.
“2. If a Black dies leaving no valid will, so much of his property, including immovable property, as does not fall within the purview of subsection (1) or subsection (2) of section 23 of the Act shall be distributed in the manner following: 

(c) If the deceased, at the time of his death was — 

(i) a partner in a marriage in community of property or under antenuptual contract; or 

(ii) a widower, widow or divorcee, as the case may be, of a marriage in community of property or under antenuptual contract and was not survived by a partner to a customary union entered into subsequent to the dissolution of such marriage, 
the property shall devolve as if the deceased had been a European. 


(d) When any deceased Black is survived by any partner— 

(i) with whom he had contracted a marriage which, in terms of subsection (6) of section 22 of the Act, had not produced the legal consequences of a marriage in community of property; or 

(ii) with whom he had entered into a customary union; or 

(iii) who was at the time of his death living with him as his putative spouse; 

or by any issue of himself and any such partner, and the circumstances are such as in the opinion of the Minister to render the application of Black law and custom to the devolution of the whole, or some part, of his property inequitable or inappropriate, the Minister may direct that the said property or the said part thereof, as the case may be, shall devolve as if the said Black and the said partner had been lawfully married out of community of property, whether or not such was in fact the case, and as if the said Black had been a European.

(e) If the deceased does not fall into any of the classes described in paragraphs (b), (c) and (d), the property shall be distributed according to Black law and custom.”
The discriminatory nature of the regulation is illustrated in the reference to the distinction drawn between estates that must devolve in terms of “Black law and custom” and those that devolve as though the deceased “had been a European”.
 The retention of section 23 of the BAA and its regulations was clearly unacceptable post 1994 and this led to the South African Law Reform Commission initiating an investigation in 1998.
South African Law Reform Commission Process

On 28 April 1998 the South African Law Reform Commission (SALRC) published an issue paper to initiate the process of debate around the issue of customary succession. In May 1998 the Department of Justice which was under pressure to draft legislation and introduced in Parliament the Customary Law of Succession Amendment Bill. The Bill extended the general law of succession as embodied in the Wills Act 7 of 1953 and the Intestate Succession Act 81 of 1987 to all persons. The Bill was not well received by traditional leaders who condemned the Department for its lack of consultation and the way in which it appeared to extend Roman-Dutch law principles to customary law. After a meeting on the 22nd July 1998 held in the Office of the Speaker
 a decision was taken not to proceed with the Bill.


The investigation process was revived under the SALRC and in September 1999 the Commission prepared a discussion paper and a draft Bill which was finalised in June 2000.


The Commission then used the discussion paper as a platform for consultation. The consultation process involved the following:

· Written comments (19 respondents)

· Workshops in nine Provinces where the Discussion paper and a draft Bill were presented. Invitations were extended to the Commission on Gender Equality, Human Rights Commission, Lawyers for Human Rights, Legal Resources Centre, Provincial Offices on the Status of Women, traditional leaders through Provincial Houses of Traditional Leaders, members of provincial legislatures, Provincial Women’s Caucus, labour movements, political parties, advice centres, academics, magistrates, law societies, local government representatives, Network on Violence against Women, youth organisations, community networkers, social workers, NGO’s and community based organisations.(Attendance of groups ranging between  100-160 in the Eastern Cape, KwaZulu-Natal, North West and Mpumalanga, and 60-90 in Gauteng, Free State, Northern Province, Northern Cape and Western Cape.
· An ‘expert meeting’ hosted by the Commission and the Centre for Applied Legal Studies (CALS) on 31 August 2001.
· The Commission briefed the Joint Monitoring Committee on the Improvement of Quality of Life and Status of Women on 29 August 2001, 18 October 2002, 4 April 2003 and 18 November 2003.
· A workshop in Umzinto (KZN) with communities, a workshop at Tonga Constituency office Mpumalanga on 2nd and 3rd February 2002, and a briefing session at the Mpumalanga Provincial Legislature, 22 May 2002.
· Further consultation to cover rural areas in seven provinces.
· Household surveys.
· Magistrates were asked to comment.
The responses from the workshops were varied:

· Most of the women in the provinces supported the recommendations made in the Discussion Paper.
· Women participants noted the many problems facing the right of women to inherit arising out of conflicts between cultural traditions and the law, to the extent that race, gender and culture interacted in a way that subjected women to differential treatment and discriminated most harshly against black widows.
· Some traditional leaders (Eastern Cape, Free state, Northern Province, North West and Mpumalanga) did not accept the elimination of the principle of primogeniture and were concerned about the apparent westernisation of customary law. The proposed changes were seen as long overdue  by others (KwaZulu–Natal),
· Some specific concerns were expressed about the possible extension of the Intestate Succession Act on the basis that it was based on the nuclear family model and would not naturally accommodate extended families or polygamous unions; it would effectively obliterate the customary law of succession; living customary law was responding to changing social needs, why not leave it to develop at a community level.
· Magistrates in most provinces felt that the reform of the customary law of succession was long overdue.
· Academics were generally concerned about the long-term effect on the customary law system. All aspects of customary law were not discriminatory and it seemed unfair to abandon those which fulfiled important social functions, such as the duty of an heir to support needy family members. They were also concerned that using a system of law that was alien to regulate the lives of people who lived customary lives in that it carried with it the danger that the new system would be ignored and people would continue to apply customary practices amongst themselves.
From this process of consultation the SALRC compiled a report in April 2004. The Commission was of the view that:

· The existing statutory rules regulating the application of customary law of succession are untenable.
· Male primogeniture that discriminates on grounds of gender, sex, birth or age is neither constitutionally nor socially acceptable and should be amended speedily to give the deceased’s family more secure rights.

· An amalgamation of customary and common law is not feasible as there is currently insufficient empirical
 evidence to inform the policy-maker.
· The Recognition of Customary Marriages Act has equalised the status of spouses of customary marriages except those entered into before the Act came into operation. Reforming or modifying the customary law of succession in this manner is aimed at achieving a similar level of equality.
· African families are no longer based on a patrilineal unit contained in a traditional homestead as spouses and adult family members operate as equals in modern social and economic environments.
· The existing legislative framework should be adapted but these amendments alone will not be sufficient.
· A customary law of succession Bill needs to accommodate the different types of family structures found within customary law family structures. With reference to polygamous unions it is said that “[i]t is quite in accordance with custom for a man to marry a seedraiser for either of his two principle wives who owing to death or barrenness produces no heirs.”
 The female partners to and children born from these unions and of other unions, (the Commission discussed various customary law arrangements that fall outside the customary marriage, including all related and supporting marital unions (ukungena, ukuzalela, ukuvusa and ancillary unions entered into by women
) that are found in all African communities in order to clarify the status of women in these unions. The Commission recommended that the women and children in such unions should share in the estate of the deceased who or on whose behalf the union was entered into) should be deemed to be the spouses and children of the deceased who was notionally their ‘husband and ‘father’. Applying the Intestate Succession Act to these situations would be confusing.
· Therefore, an independent Act was required to reform or modify the customary law of succession.
A reform Bill, was drafted to cater for the intestate estates of those women and children who were previously excluded from the application of the Intestate Succession Act.

Impact of the Constitutional Court in the Bhe judgement

In October 2004 the Constitutional Court finalised its judgment in respect of Bhe and others v Magistrate, Khayelitsha, and Others (Commission for Gender Equality as Amicus Curiae); Shibi v Sithole and Others; South African Human Rights Commission and Another v President of the Republic of South Africa and Another2005 (1) SA 580 (CC). 
 In this case the applicant (Ms Bhe) and the deceased initially lived together as wife and husband for a period of 12 years. Two minor girl children were born out of the relationship. The deceased had died without leaving a will and the father of the deceased claimed he was the intestate heir of the deceased by virtue of customary law and was therefore entitled to inherit and sell the property of the deceased. Under the system of intestate succession flowing from section 23 of the BAA and the corresponding regulations, specifically regulation 2(e), the two minor children did not qualify as heirs. In terms of these provisions the estate was to be divided according to “Black law and custom”.
The Constitutional Court found that section 23 of the BAA was enacted as part of a discriminatory legal framework intent on entrenching division and subordination. Its effect was to ossify customary law and in that form it could not be justified in an open and democratic society.
 The Court noted that the positive aspects of customary law had long been neglected.
 The result was that customary law had been distorted in a manner that emphasised its patriarchal features while minimising its communitarian ones.
 The Court lamented the decision of the National House of Traditional Leaders not to respond to an invitation by the Court to make submissions on the constitutional challenge to the customary law rule of primogeniture`

The basis of the constitutional challenge to the official customary law of succession was that the rule of primogeniture precludes:
(a) widows from inheriting as the intestate heirs of their late husbands;

 
(b) daughters from inheriting from their parents;
(c) younger sons from inheriting from their parents, and 

(d) extra-marital children from inheriting from their fathers. 

The court was of the view that the exclusion of women from inheritance on the grounds of gender:

· is a clear violation of s9(3) of the Constitution. This is a form of discrimination that entrenches past patterns of disadvantage among a vulnerable group which is incompatible with the guarantee of equality under this constitutional order.

· violates the rights of women to human dignity as guaranteed in section 10 of the Constitution, effectively subjecting women to the status of perpetual minority, placing them under the control of male heirs simply by virtue of their sex and gender. As women they are also excluded from intestate succession and denied the right to be holders of and to control property.
· discriminates against female children and extra-marital male children.

The primogeniture rule as applied to the customary law of succession cannot be reconciled with current notions of equality and human dignity as contained in the Bill of Rights.
 With changing circumstances the connection between the rules of succession in customary law and the heir’s duty to support the dependents of the deceased is often negated.
Quite clearly the Constitution itself envisages a place for customary law in the legal system, provided the particular rules or provisions are not in conflict with the Constitution. It follows from this that customary law must be interpreted by the courts, as first and foremost answering to the contents of the Constitution.
 
The court found that the serious violations by the provisions of section 23 of the BAA of the rights to equality and human dignity could not be justified in South Africa’s new constitutional order. Moreover, the primogeniture rule as applied to the customary law of succession inheritance was inconsistent with current notions of equality and human dignity as contained in the Bill of Rights. As the centrepiece of the customary law of succession “the rule violates the equality rights of women and is an affront to their dignity. In denying extra-marital children the right to inherit from their deceased fathers, it also unfairly discriminates against them and infringes their rights to dignity.”

The question remained as to whether the court was in a position to develop the customary law in a manner which would promote the spirit, purport and objects of the Bill of Rights. The majority of the court held that it could not leave the customary law of succession to develop in a piecemeal fashion, since this would result in considerable uncertainly and provide inadequate protection to women and children. Nor did it feel that it was appropriate to allow the rule to develop on a case by case basis as changes would be very slow and lead to lack of uniformity. This again would not be sufficient to guarantee the constitutional protection of the rights of women and children in the devolution of intestate estates.

The Court acknowledged that the legislature was the appropriate forum to make the adjustments needed to rectify the defects identified in the customary law of succession.
 However, given the potential for delay in this process and the fact that the victims of delays in rectifying the defects in the legal system were amongst the most vulnerable of our society the court was obligated to fashion an order pending the development of appropriate legislation.
 In effect:
1. Section 23 of the BAA is declared to be inconsistent with the Constitution and invalid.
2. The Regulations for the Administration and Distribution of Deceased Blacks (R200) were declared to be invalid.

3. The rule of male primogeniture as it applies in customary law to the inheritance of property was declared to be inconsistent with the Constitution and invalid to the extent that it excludes or hinders women and extra-marital children from inheriting property.
4. Section 1(4)(b) of the Intestate Succession Act is declared to be inconsistent with the Constitution and invalid.

5. Section 1 of the Intestate Succession Act 81 of 1987 applies to the intestate deceased estates that would formerly have been governed by section 23 of the Black Administration Act 38 of 1927.
 

6. In the application of sections 1(1)(c)(i) and 1(4)(f) of the Intestate Succession Act 81 of 1987 to the estate of a deceased person who is survived by more than one spouse: 

(a) A child’s share in relation to the intestate estate of the deceased, shall be calculated by dividing the monetary value of the estate by a number equal to the number of the children of the deceased who have either survived or predeceased such deceased person but are survived by their descendants, plus the number of spouses who have survived such deceased; 

(b) Each surviving spouse shall inherit a child’s share of the intestate estate or so much of the intestate estate as does not exceed in value the amount fixed from time to time by the Minister for Justice and Constitutional Development by notice in the Gazette, whichever is the greater; and 

(c) Notwithstanding the provisions of sub-paragraph (b) above, where the assets in the estate are not sufficient to provide each spouse with the amount fixed by the Minister, the estate shall be equally divided between the surviving spouses. 

7. In terms of section 172(1)(b) of the Constitution, the orders in paragraphs 2, 3, 4, 5 and 6 of this order, shall not invalidate the transfer of ownership prior to the date of this order of any property pursuant to the distribution of an estate in terms of section 23 of the Black Administration Act 38 of 1927 and its regulations, unless it is established that when such transfer was taken, the transferee was on notice that the property in question was subject to a legal challenge on the grounds upon which the applicants brought challenges in this case. 

8. In terms of section 172(1)(b) of the Constitution, it is declared that any estate that is currently being administered in terms of section 23 of the Black Administration Act 38 of 1927 and its regulations shall continue to be so administered, despite the provisions of paragraphs 2 and 3 of this order, but subject to paragraphs 4, 5 and 6 of this order, until it is finally wound up. 
In 2005, following on from the Constitutional Court judgment in Bhe, the Repeal of the Black Administration and Amendment of Certain Laws Act 28 of 2005 repealed s23 of the BAA with the intention of removing the discriminatory provisions and providing a uniform approach to the succession of estates. 
The current Bill before the Committee looks to provide a legislative framework for the customary law of succession to ensure protection for those women and children previously discriminated through s23 of the BAA.


The Current Bill

The Bill currently before the Committee emanates from the investigation and report of the SALRC and is based on the draft Bill contained in the April 2004 report of the SALRC. The contents of the Bill can be summarised as follows:
Clause 1 defines, inter alia,
‘house’ as family and property, rights and status which commences with, attach to and arise out of, the customary marriage of a women.

‘descendant’ as including ‘a person who, in terms of customary law, was a dependant of the deceased immediately before the death of the deceased’.

Clause 2 provides for the modification of customary law of succession

It provides that the estate of a person subject to customary law who dies intestate must devolve in accordance with the law of intestate succession as regulated by the Intestate Succession Act subject to the following: 
· a spouse in a customary marriage will inherit a child’s portion of the estate or an amount that does not exceed that set by the Cabinet member responsible for the administration of justice in the Gazette (whichever is the greater)
· the variety of supporting marital unions in customary law are accommodated. Recognition is given to a woman who has entered into a union with a man for the purpose of raising children and to ancillary unions entered into by a woman with another woman for the purpose of providing children to the deceased’s house to ensure that the women concerned are regarded as descendants.
Clause 3 concerns the interpretation of certain provisions of Intestate Succession Act

· It provides that any reference in section 1 of the Intestate Succession Act to a spouse who survived the deceased must be recognised as referring also to spouses in cases of the variety of marital unions in customary law, including ancillary unions.
· It sets out the calculation for the child’s portion.
Clause 4 refers to the disposition of property allotted or accruing to a wife in customary marriage

· It provides that property accruing to a women or her house by virtue of her customary marriage may be disposed of in terms of her will.
· It provides that children of ancillary unions entered into for the purpose of raising or increasing the number of children for such a woman or her house are recognised.
Clause 5 allows for dispute or uncertainty in consequence of nature of customary law
· It establishes that in cases of dispute the matter should be resolved by the Master of the High Court who may direct the Magistrate to hold an inquiry and must make recommendations to the Master upon completion thereof. The Master and the Magistrate must have the best interests of the family, as well as the need for equality of the spouses, at the forefront of any determination or inquiry. 
Clause 6 refers to the disposal of property acquired and held by traditional leader in official capacity
· The clause upholds the customary law of succession approach to the disposal of property of a traditional leader who held such property in his official capacity. The SALRC was of the view that this was a public law matter provided for in Chapter 3 of the Traditional Leadership and Governance Framework Act 41 of 2003.

Clause 7 concerns property rights in relation to certain customary marriages

· It seeks to prevent discrimination between different unions. Before 2 December 1988 a man married by customary law could enter a civil marriage with another woman, thereby dissolving the customary marriage. The Marriage and Matrimonial Property Law Amendment Act No 3 of 1988 effectively prohibits customary law spouses from concluding civil marriages, except with each other. This clause seeks to ensure that in the event of the death of a husband who entered into a civil marriage before 2 December 1988 with a woman other than the customary wife the customary wife and the issue of that customary marriage must inherit on par with the civil marriage widow and the issue from that marriage.
The Bill also provides for certain amendments to the following pieces of legislation:
Administration of Estates Act 66 of 1965 to be amended to provide for
· The variety of supporting marital unions in customary law unions and instances when there is more than one surviving spouse.
Intestate Succession Act 81 of 1987 to be amended to provide for

· Inclusion of the term customary law to prevent discrimination of any children born put of wedlock.
· Deletion of any reference to s23 of the BAA.
· A child adopted in accordance with customary law.
Maintenance of Surviving Spouses Act 27 of 1990 to be amended to provide for
· Inclusion in the term ‘survivor’ the wife of a customary marriage.

Comment: 





The SALRC report was finalised in April 2004 - why did it take four years for the report to be published and for the legislation to be drafted? The Joint Monitoring Committee on the Quality of Life and Status of Women commented in 2002 that it was tragic and disturbing that almost ten years into South Africa’s democracy black women were still being legally discriminated against.





Comment: 





Clause 5(6) refers to the Cabinet member responsible for the administration of justice – why not refer to the Minister, and provide a definition in clause 1?


Do magistrates who are empowered to hold an enquiry and make a recommendation have the necessary familiarity with the variety of family structures within the customary law of succession?


What will be the potential impact on an already overloaded Masters Office of such referrals?





Comment:





What steps will the Department take to create awareness and inform communities of the changes and the impact of this legislation on those applying the customary law of succession?








Comment:


Have the following pieces of legislation been repealed; KwaZulu-Natal Code on the Code of Zulu Law, Act 16 of 1985, Proclamation 151 of 1987 (Sections 79 to 82); Natal Code of Zulu Law and the remaining Regulations for the Administration and Distribution of the Estates of Deceased Blacks, Government Notice R34 of 1966 and Notice R200 of 1987?











� Definition: Preference in inheritance that is given by law, custom, or usage to the eldest son and his issue (http://www.britannica.com/eb/article-9061389/primogeniture-and-ultimogeniture )


� Constitution of the Republic of South Africa, 1996


� This is highlighted by section 211(3) of the Constitution which states that the courts must apply customary law when that law is applicable, subject to the Constitution and any legislation that specifically deals with customary law. Sections 30 and 31 specifically protect a right to culture.


� Reinforced by South Africa’s obligations under CEDAW, article 16(1)(h) obliges state parties to take all appropriate measures to ensure ‘[t]he same rights for spouses in respect of the ownership, acquisition, management, administration, enjoyment and disposition of property’.


� Bhe and others v Magistrate, Khayelitsha, and Others (Commission for Gender Equality as Amicus Curiae); Shibi v Sithole and Others; South African Human Rights Commission and Another v President of the Republic of South Africa and Another 2005 (1) SA 580 (CC) para [77].


�E Curran and E Bonthuys, ‘Customary law and Domestic violence in Rural South African Communities’ 2004, http://www.csvr.org.za/wits/papers/papclaw.htm


� L Mbatha, ‘Reforming the customary law of succession’, 2002 SAJHR 259


� Ibid p282


� Involves obligations that have more disadvantages than advantages


� Ibid p267


� T Nhlapo “African customary law in the interim Constitution” in Liebenberg (ed) The Constitution of South Africa from  Gender Perspective (Community Law Centre, University of the Western Cape, 1995)162


� The Schedule to the Recognition of Customary Marriages Act 20 of 1998 repealed the minority status of women married under customary law. In terms of s6 - a wife in a customary marriage has, on the basis of equality with her husband and subject to the matrimonial property system governing the marriage, full status and capacity, including the capacity to acquire assets and to dispose of them, to enter into contracts and to litigate, in addition to any rights and powers that she might have at customary law. In terms of s7 - the proprietary consequences of a customary marriage entered into before the commencement of this Act continue to be governed by customary law. A customary marriage entered into after the commencement of the Act in which a spouse is not a partner in any community of property and of profit and loss between the spouses, unless such consequences are specifically excluded by the spouses in an antenuptial contract which regulates the matrimonial property system of their marriage.


�SALRC, ‘The Harmonisation of the Common Law and the Indigenous Law: succession in Customary Law, Issue Paper 12, Project 90 (April 1998) 6-9. 


� Bhe


� Curran and Bonthuys, http://www.csvr.org.za/wits/papers/papclaw.htm


� SALRC Report, April 2004, p46


� persons who concluded a civil marriage rather than a customary marriage or who were exempted from customary law were able to dispose of individual rights to property by means of will


� The KwaZulu Act on the Code of Zulu Law, 16 of 1985 and the Natal Code of Zulu Law, Proc R151 of 1987; The Cape Proclamation Marriages Between Blacks and the Administration and Distribution of Estates, Proc 142 of 1910 also have an eefect and the SALRC recommends their repeal.


� Eventually repealed by s1(1) of the Repeal of Black Administration Act and Amendment of Certain Laws Act 28 of 2005.


� Rent in lieu of feudal service.


� Section 23 


 (3) All other property of whatsoever kind belonging to a Black shall be capable of being devised by will. 


(4) . . . 


(5) Any claim or dispute in regard to the administration or distribution of any estate of a deceased Black shall be decided in a court of competent jurisdiction. 


(6) In connection with any such claim or dispute, the heir, or in case of minority his guardian, according to Black law, if no executor has been appointed by a Master of the Supreme Court shall be regarded as the executor in the estate as if he had been duly appointed as such according to the law governing the appointment of executors. 


(7) Letters of administration from the Master of the Supreme Court shall not be necessary in, nor shall the Master or any executor appointed by the Master have any powers in connection with, the administration and distribution of– 


(a) . . . 


(b) any portion of the estate of a deceased Black which falls under subsection (1) or (2). 


(8) A Master of the Supreme Court may revoke letters of administration issued by him in respect of any Black estate. 


(9) Whenever a Black has died leaving a valid will which disposes of any portion of his estate, Black law and custom shall not apply to the administration or distribution of so much of his estate as does not fall under subsection (1) or (2) and such administration and distribution shall in all respects be in accordance with the Administration of Estates Act, 1913 (Act No. 24 of 1913). 


(10) The Governor-General may make regulations not inconsistent with this Act– 


(a) prescribing the manner in which the estates of deceased Blacks shall be administered and distributed; 


(b) defining the rights of widows or surviving partners in regard to the use and occupation of the quitrent land of deceased Blacks; 


(c) dealing with the disinheritance of Blacks; 


(d) . . . 


(e) prescribing tables of succession in regard to Blacks; and 


(f) generally for the better carrying out of the provisions of this section. 


(11) Any Black estate which has, prior to the commencement of this Act, been reported to a Master of the Supreme Court shall be administered as if this Act had not been passed, and the provisions of this Act shall apply in respect of every Black estate which has not been so reported.”


� Bhe para [67]


� Attended by Chairperson of the Portfolio Committee on Justice; Chairperson of the ad hoc Committee on the Status, and Quality of Life of Women and representatives from the SALRC.


� Lists are attached to the SALRC Report


� Progress Report on Project 90: Customary Law of Succession (www.pmg.org.za/docs/2002/appendices/02101salc.htm)


� SALRC report, April 2004, p74


� Based on or characterised by observation and experiment instead of theory.


� Ibid p80


� Ukuzalela is defined as ‘legitimate intercourse between the wife of a deceased man and an approved relative of the deceased with the purpose of procreating more children for the house’; ukuvusa is resorted to when a deceased person left property but no one to perpetuate his name and is defined as ‘a form of vicarious union which occurs when the heir at law or other responsible person uses property belonging to a deceased person or his own property to take a wife for the purpose of increasing or resuscitating the estate of such deceased person or to perpetuate his name and provide him with an heir.’ Ancillary unions were often entered into by a widow who had no son or children at all as a method of having children at a time when a she cannot have children of her own. The widow would find a male relative of her husband to procreate the children with another woman.’ SALRC Report April 2004 p80-81.


� It will exclude those who


entered into a civil marriage


entered a customary marriage after 15 November 2000 when the Recognition of Customary Marriages Act came into operation


married by customary law before 15 November 2000, but changed their matrimonial property regime by contract in terms of Clause 7(4) of the Recognition of Customary Marriages Act; and 


made a will.


� See also Mthembu v Letsela, and Another 2000 (3) SA 867 (SCA) in which the court found that the rule of primogeniture did not offend the common law, and that any development of the rule would best be left to the legislature.


� In the Shibi case Ms Shibi’s brother had died intestate. He was not married and had no children. His intestate estate fell to be administered by s23 of the BAA. Ms Shiba was precluded from being the heir and the estate was awarded to a male cousin. The High Court set aside the decision of the Magistrates Court and issued an order similar to the one given by the Cape High Court in Bhe. The Minister sought confirmation of these High Court orders in the Constitutional Court. 


� Bhe p47


� Bhe para[45]


� MC Schoeman-Malan, ‘Recent Developments regarding South African Common and Customary Law of Succession’, PER 2007


� Bhe para [91] to [93]


� Bhe para [94]


� Clause 39(2) of the Constitution specifically requires a court interpreting customary law to promote the spirit, purport and objects of the Bill of Rights. In a similar vein, Clause 39(3) states that the Bill of Rights does not deny the existence of any other rights or freedoms that are recognised or conferred by customary law as long as they are consistent with the Bill of Rights.


� Bhe para [95]


� Bhe p67


� Ibid para [115]


� Ibid para [68]


� Subject to para 7 of the order.
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