PROVISIONS OF ACTS IN SCHEDULE TO THE REFORM OF THE CUSTOMARY LAW OF SUCCESSION BILL BEING AMENDED

ADMINSTRATION OF ESTATES ACT, 1965 (ACT 66 OF 1965)

Jurisdiction of Masters

4.	(1) In respect of the estate of a deceased person [which is not governed by the principles of customary law], or of any portion thereof, jurisdiction shall lie -

(a) in the case of a deceased person who was, at the date of his or her death, ordinarily resident within the area of jurisdiction of a High Court, with the Master appointed in respect of that area; and

(b) in the case of a deceased person who was not at that date so resident, with the Master to whom application is made to grant letters of executorship or to sign and seal any such letters already granted in respect of the estate concerned:

Provided that on written application by any person having an interest in a deceased estate, a Master who would otherwise have no jurisdiction in respect of that estate may, with the consent of the Master who has such jurisdiction, assume jurisdiction in respect of that estate.

[(1A) The Master shall not have jurisdiction in respect of any property if the devolution of the property is governed by the principles of customary law, or of the estate of a person if the devolution of all the property of the person is governed by the principles of customary law, and no documents in respect of such property or estate shall be lodged with the Master, except a will or a document purporting to be a will.]

(2) In respect of the property belonging to a minor, including property of a minor governed by the principles of customary law, or property belonging to a person under curatorship or to be placed under curatorship, jurisdiction shall lie - 

(a) in the case of any such person who is ordinarily resident within the area of jurisdiction of a High Court, with the Master appointed in respect of that area; and

(b) in the case of any such person who is not so resident, with the Master appointed in respect of any such area in which is situate the greater or 	greatest portion of the property of that person:

Provided that-

(i) a Master who has exercised jurisdiction under paragraph (a) or (b) shall continue to have jurisdiction notwithstanding any change in the ordinary residence of the person concerned or in the situation of the greater or greatest portion of his or her property; and

(ii) in the case of any mentally ill person who under the Mental Health Act, 1973 (Act 18 of 1973), has been received or is detained in any place, jurisdiction shall lie with the Master who, immediately prior to such reception or detention, had jurisdiction in respect of his or her property under paragraph (a) or (b).

(3) No act performed by a Master in the bona fide belief that he has jurisdiction shall be invalid merely on the ground that it should have been performed by another Master.

(4) If more than one Master has in such belief exercised jurisdiction in respect of the same estate or property, that estate or property shall, without prejudice to the validity of any act already performed by or under the authority of any other Master, as soon as it becomes known to the Masters concerned, be liquidated, distributed or administered as the case may be, under the supervision of the Master who first exercised such jurisdiction, and any appointment made and any grant, signing and sealing or endorsement of letters of executorship, tutorship or curatorship, by any other Master in respect of that estate or property, shall thereupon be cancelled by such other Master.

Death notices

7.	(1) Whenever any person dies within the Republic leaving any property or any document being or purporting to be a will therein-

(a) the surviving spouse of such person or more than one surviving spouse jointly, or if there is no surviving spouse, his or her nearest relative or connection residing in the district in which the death has taken place, shall within fourteen days thereafter give a notice of death substantially in the prescribed form, or cause such a notice to be given to the Master; and

(b) the person who at or immediately after the death has the control of the premises at which the death occurs shall, unless a notice under paragraph (a) has to his knowledge already been given, within fourteen days after the death, report the death or cause the death to be reported to the Master.

(2) Whenever any person dies outside the Republic leaving any property or any document being or purporting to be a will therein, any person within the Republic having possession or control of any such property or document, shall, within fourteen days after the death has come to his knowledge, report the death to the Master who shall take such steps as may be necessary and practicable to obtain a correct death notice.

(3) The Master may by written notice require any person who may, in his opinion, be able to furnish the information required-

(a) if no death notice has been given or obtained, to submit to him within a period specified in the notice, a death notice substantially in the prescribed form; and

(b) if a death notice has been given or obtained or has been submitted under paragraph (a) and the Master desires any further information, to answer in writing to the best of his knowledge, within a period so specified, such questions as may be set forth in the notice.

(4) If the person signing any death notice was not present at the death, or did not identify the deceased after death, such person shall furnish the Master with proof of the death.

Inventories

9.	(1) If any person dies within the Republic or if any person ordinarily resident in the Republic at the time of his or her death dies outside the Republic leaving any property therein, the surviving spouse of such person or more than one surviving spouse jointly, or if there is no surviving spouse, his or her nearest relative or connection residing in the district in which such person was ordinarily resident at the time of his or her death shall, within fourteen days after the death or within such further period as the Master may allow-

(a) make an inventory in the prescribed form, in the presence of such persons having an interest in the estate as heirs as may attend, of all property known by him to have belonged, at the time of the death-

(i) to the deceased; or

(ii) in the case of the death of one of two or more spouses married in community of property, to the joint estate of the deceased and such surviving spouse; or

(iii) in the case of the death of one of two or more persons referred to in section thirty-seven, to the massed estate concerned;

(b) subscribe such inventory in his own hand and endorse thereon the names and addresses of the persons in whose presence it was made; and

(c) deliver or transmit such inventory to the Master.

(2) The Master may at any time, notwithstanding the provisions of subsection (1), by written notice-

(a) require any person to make, in the presence of such persons referred to in paragraph (a) of the said subsection as may attend, to subscribe and endorse as provided in paragraph (b) of the said subsection and to deliver or transmit to him, within the period specified in the notice, an inventory in the prescribed form of all property known by such person to have belonged at the time of the death-

(i) to the deceased; or

(ii) in the case of the death of one of two spouses married in community of property, to the joint estate of the deceased and the surviving spouse; or

(iii) in the case of the death of one of two or more persons referred to in section thirty-seven, to the massed estate concerned;

(b) require any person who at or immediately after the death had control of the premises where the death occurred or of any premises where the deceased was living or staying or carrying on any business at the time of his death, to make, in the presence of the said persons, to subscribe and endorse as provided in paragraph (b) of the said subsection, and to deliver or transmit to him, within the period specified in the notice, an inventory in the prescribed form of all the property known by him to have been in the possession of the deceased upon the said premises at the time of his death.

(3) Any person required by subsection (1) or under paragraph (a) of subsection (2) to make an inventory shall include therein a list specifying(a) all immovable property registered in the name of the deceased or in which he knows that the deceased had any interest at the date of his death; and

(b) all particulars known to such person, concerning any such property or interest.

INTESTATE SUCCESSION ACT 81 OF 1987

[ASSENTED TO 30 SEPTEMBER 1987][DA TE OF COMMENCEMENT: 18 MARCH 1988]

ACT

To regulate anew the law relating to intestate succession; and to provide for matters connected therewith.

Intestate succession

1.	(1) If after the commencement of this Act a person (hereinafter referred to as the 'deceased') dies intestate, either wholly or in part, and-

(a) is survived by a spouse but not by a descendant, such spouse shall inherit 	the intestate estate;

(b) is survived by a descendant, but not by a spouse, such descendant shall inherit the intestate estate;

(e) is survived by a spouse as well as a descendant-

(i) such spouse shall inherit a child's share of the intestate estate or so much of the intestate estate as does not exceed in value the amount fixed from time to time by the Minister of Justice by notice in the Gazette, whichever is the greater; and

(ii) such descendant shall inherit the residue (if any) of the intestate estate;

(d) is not survived by a spouse or descendant, but is survived-

(i) by both his parents, his parents shall inherit the intestate estate in equal shares; or

(ii) by one of his parents, the surviving parent shall inherit one half of the intestate estate and the descendants of the deceased parent the other half, and if there are no such descendants who have survived the deceased, the surviving parent shall inherit the intestate estate; or

(e) is not survived by a spouse or descendant or parent, but is survived-

(i) by-

(aa) descendants of his deceased mother who are related to the deceased through her only, as well as by descendants of his deceased father who are related to the deceased through him only; or

(bb) descendants of his deceased parents who are related to the deceased through both such parents; or

(cc)	 any of the descendants mentioned in subparagraph (aa), as well as by any of the descendants mentioned in subparagraph (bb) ,

the intestate estate shall be divided into two equal shares and the descendants related to the deceased through the deceased mother shall inherit one half of the estate and the descendants related to the deceased through the deceased father shall inherit the other half of the estate; or

(ii) only by descendants of one of the deceased parents of the deceased who are related to the deceased through such parent alone, such descendants shall inherit the intestate estate;

(f) is not survived by a spouse, descendant, parent, or a descendant of a parent, the other blood relation or blood relations of the deceased who are related to him nearest in degree shall inherit the intestate estate in equal shares.

(2) Notwithstanding the provisions of any law or the common or customary law, but subject to the provisions of this Act and [section 5(2) of the Children's Status Act, 1987 {Act No. 82 of 1987), [illegitimacy] sections 40(3) and 297 1 of the Children's Act 2005 Act no.38 of 2005 having been born out of wedlock shall not affect the capacity of one blood relation to inherit the intestate estate of another blood relation.

(3) A notice mentioned in subsection (1 )(e)(i) shall not apply in respect of the intestate estate of a person who died before the date of that notice.

(4) I n the application of this section-

(a) in relation to descendants of the deceased and descendants of a parent of the deceased, division of the estate shall take place per stirpes, and representation shall be allowed;

(b) 'intestate estate' includes any part of an estate which does not devolve by virtue of a will [or in respect of which section 23 of the Black Administration Act, 1927 (Act 38 of 1927), does not apply];

(c)…..

(d) the degree of relationship between blood relations of the deceased and the deceased-

(i) in the direct line, shall be equal to the number of generations between the ancestor and the deceased or the descendant and the deceased (as the case may be);

(ii) in the collateral line, shall be equal to the number of generations between the blood relations and the nearest common ancestor, plus the number of generations between such ancestor and the deceased;

(e) an adopted child. including a child adopted in accordance with customary law. shall be deemed-

(i) to be a descendant of his adoptive parent or parents;

(ii) not to be a descendant of his natural parent or parents, except in the case of a natural parent who is also the adoptive parent of that child or was, at the time of the adoption, married to the adoptive parent of the child; and

(f) a child's portion, in relation to the intestate estate of the deceased, shall be calculated by dividing the monetary value of the estate by a number equal to the number of children of the deceased who have either survived him or have died before him but are survived by their descendants, plus one.

(5) If an adopted child in terms of subsection (4)(e) is deemed to be a descendant of his adoptive parent, or is deemed not to be a descendant of his natural parent, the adoptive parent concerned shall be deemed to be an ancestor of the child, or shall be deemed not to be an ancestor of the child, as the case may be.

(6) If a descendant of a deceased, excluding a minor or mentally ill descendant, who, together with the surviving spouse of the deceased, is entitled to a benefit from an intestate estate renounces his right to receive such a benefit, such benefit shall vest in the surviving spouse.

(7) If a person is disqualified from being an heir of the intestate estate of the deceased, or renounces his right to be such an heir, any benefit which he would have received if he had not been so disqualified or had not so renounced his right shall, subject to the provisions of subsection (6), devolve as if he had died immediately before the death of the deceased and, if applicable, as if he was not so disqualified.

Repeal of laws

2. The laws specified in the Schedule are hereby repealed to the extent set out in the third column of the Schedule.

Short title and commencement

3. This Act shall be called the Intestate Succession Act, 1987, and shall come into operation on a date to be fixed by the State President by proclamation in the Gazette.

MAINTENANCE OF SURVIVING SPOUSES ACT 27 OF 1990

[ASSENTED TO 23 MARCH 1990J

[DATE OF COMMENCEMENT: 1 JULY 1990J ACT

To provide the surviving spouse in certain circumstances with a claim for maintenance against the estate of the deceased spouse; and to provide for incidental matters.

Definitions

1.	In this Act, unless the context otherwise indicates-

'court' means a court as defined in section 1 of the Administration of Estates Act, 1965 (Act 66 of 1965);

'executor' means an executor as defined in section 1 of the Administration of Estates Act, 1965, or any person who liquidates and distributes an estate on the instructions of the Master;

'Master' means a Master as defined in section 1 of the Administration of Estates Act, 1965;

'own means' includes any money or property or other financial benefit accruing to the survivor in terms of the matrimonial property law or the law of succession or otherwise at the death of the deceased spouse;

'survivor' means the surviving spouse in a marriage dissolved by death and includes a wife of a customary marriage which was dissolved by a civil marriage contracted by her husband in the customary	 after 1 January 1929 the date of commencement of sections 22 and 23 of the Black Administration Act 1927 Act No. 38 of 1927 but before 2 December 1988 (the date of commencement of the Marriage and Matrimonial Property Law Amendment Act. 1988 (Act NO.3 of 1988)),

Claim for maintenance against estate of deceased spouse

2.	(1) If a marriage is dissolved by death after the commencement of this Act the survivor shall have a claim against the estate of the deceased spouse for the provision of his reasonable maintenance needs until his death or remarriage in so far as he is not able to provide therefore from his own means and earnings.

(2) The survivor shall, in respect of a claim for maintenance, not have a right of recourse against any person to whom money or property has been paid, delivered or transferred in terms of section 34(11) or 35(12) of the Administration of Estates Act, 1965 (Act 66 of 1965), or pursuant to an instruction of the Master in terms of section 18(3) or 25(1 )(a)(ii) of that Act.

(3) (a)	The proof and disposal of a claim for maintenance of the survivor shall, subject to paragraphs (b), (e) and (d), be dealt with in accordance with the provisions of the Administration of Estates Act, 1965 (Act 66 of 1965).

(b) The claim for maintenance of the survivor shall have the same order of preference in respect of other claims against the estate of the deceased spouse as a claim for maintenance of a dependent child of the deceased spouse has or would have against the estate if there were such a claim, and, if the claim of the survivor and that of a dependent child compete with each other, those claims shall, if necessary, be reduced proportionately.

(c) In the event of a conflict between the interests of the survivor in his capacity as claimant against the estate of the deceased spouse and the interests in his capacity as guardian of a minor dependent child of the deceased spouse, the Master may defer the claim for maintenance until such time as the court has decided on the claim.

(d) The executor of the estate of a deceased spouse shall have the power to enter into an agreement with the survivor and the heirs and legatees having an interest in the agreement, including the creation of a trust, and in terms of the agreement to transfer assets of the deceased estate, or a right in the assets, to the survivor or the trust, or to impose an obligation on an heir or legatee, in settlement of the claim of the survivor or part thereof.

Determination of reasonable maintenance needs

3.	In the determination of the reasonable maintenance needs of the survivor, the following factors shall be taken into account in addition to any other factor which should be taken into account:

(a) The amount in the estate of the deceased spouse available for distribution to heirs and legatees;

(b) the existing and expected means, earning capacity, financial needs and obligations of the survivor and the subsistence of the marriage; and

(e) the standard of living of the survivor during the subsistence of the marriage and his age at the death of the deceased spouse.

Short title and commencement

4. This Act shall be called the Maintenance of Surviving Spouses Act, 1990, and shall come into operation on a date fixed by the State President by proclamation in the Gazette.

