
COMPARISON between Bhe and Others v The Magistrate, Khayelitsha and Others CCT 49/03 Shibi v Sithole and Others CCT 69/03 South African Human Rights Commission and Another v President of the Republic of South Africa and Another CCT 50/03 and the Report of the South African Law Reform Commission on Customary Law of Succession

1.	By way of introduction, both the Constitutional Court's judgement and the recommendations of the South African Law Reform Commission (lithe Commission") find common ground on the following aspects:

	The rule of male primogeniture as it applies in customary law to the inheritance of property is inconsistent with the Constitution and invalid to the extent that it excludes or hinders women and extra-marital children from inheriting property.


	Section 23 of the Black Administration Act 38 of 1927 and the regulations for the Administration and Distribution of the Estates of Deceased Blacks (R200) of 1987, as amended, are inconsistent with the Constitution and invalid.


	Section 1 (4)(b) of the Intestate Succession Act 81 of 1987 is inconsistent with the Constitution and invalid.


	The Intestate Succession Act 81 of 1987 should be amended to apply to administration and distribution of all intestate estates previously excluded from its operation.


It is also clear from both the judgment and the Commission's recommendations that legislation is required to reform the customary law of succession in accordance with the present constitutional dispensation.

2.	The judgment does not, however, address the following issues covered by the Commission's Report on the customary law of succession:

	The position of children adopted in terms of customary law.


	The position of supporting marital unions as discussed in 9 below.


	The protection of discarded spouses as discussed in 8 below.


	The position of the family home upon the death of the first dying spouse.


	The procedure for resolving conflicts arising from intestate succession.


3.	The Commission also discussed certain statutes that govern the application of the customary law of succession, namely, the KwaZulu Act on the Code of Zulu Law 16 of 1985 and the Natal Code of Zulu Law, Proc R151 of 1987. Sections 79-82 make provision for testate and intestate inheritance of property and that succession and inheritance have to be in accordance with the rule of male primogeniture if the deceased family head had contracted a customary marriage. There are two progressive provisions, namely sections 79(3) and 82, which provide for the devolution of intestate estates of blacks married by civil rights and women who have never been married or who have been divorced or widowed. As a result, only intestate estates of men married by customary law and single men in KwaZulu-Natal devolve in terms of customary law. The Commission has recommended that sections 79-82 of the two Codes be repealed. The judgment is silent on the application of these Codes. (The two Codes have, however, in the meanwhile been repealed by the KZN Legislature).

4.	In arriving at the conclusion that section 23 of the Black Administration Act of 1927, the regulations promulgated thereunder as well as the customary law rule of male primogeniture, in its application to intestate succession, are inconsistent with the Constitution and cannot be justified in our new constitutional order, Deputy Chief Justice Langa based his decision on the following Constitutional provisions: section 10 (human dignity), section 9 (the right to equality and the prohibition of discrimination) and section 28 (children's rights). He pointed out that the exclusion of women from inheritance on the grounds of gender is a clear violation of section 9(3). The principle of primogeniture also infringes the right of women to human dignity as guaranteed in section 10 as it implies that women are not fit or competent to own and administer property. Its effect is to subject these women to a status of perpetual minority. Their dignity is further disrespected by the fact that as women, they are also excluded from intestate succession and denied the right, which other members of the population have, to be holders of, and to control property. The rule of male primogeniture prevents all female children and significantly limits the rights of other male extra-marital children from inheriting, thus discriminating against them too.

In arriving at the same conclusion, the Commission relied on the Constitutional provisions regarding the recognition of customary law and the principles of equality; certain sections of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 (sections 5 and 24 - which bind the state, when enacting legislation, to promote equality, and section 8( c) - abolition of the system preventing women from inheriting family property); the Recognition of Customary Marriages Act 120 of 1998 and Article 14 of the Convention on the Elimination of All Forms of Discrimination against Women (which obliges state parties to take action to ameliorate the particular problems faced by rural women). The Commission also relied on a number of cases where the question whether the customary rules of succession are discriminatory and hence unconstitutional had been raised (the Mthembu v Letsela trilogy (1997 (2) SA 936 (T), 1998 (2) SA 675 (T) and 2000 (3) SA 867 (SCA)), Zondi v President of the Republic of South Africa 2000 (2) SA 49 (N), Moseneke v The Master 2001 (2) SA 18 (CC), Bhe v The Magistrate, Khayelitsha 2004 (1) BCLR 27 (C) and Shibi v Sithole and Others Unreported case no 729/01 (TPD).

5. In its Report on the customary law of succession, the Commission recommended that all children of the deceased irrespective of age or sex have to be regarded as intestate heirs of the deceased. Children, who are not first-born male descendants of a deceased, were not regarded as heirs by the customary rule of primogeniture. The Deputy Chief Justice felt that it is not necessary or desirable in this case to determine whether the discrimination against children, who happen not to be the eldest, necessarily constitutes unfair discrimination.

6.	Although the Commission defined "spouse" in the draft Bill recommended in its Report as including a partner in a customary marriage recognised in terms of section 2 of the Recognition of Customary Marriages Act, the Bill does not make it very clear that polygynous marriages are provided for. The Deputy Chief Justice ruled that certain portions of section 1 should be tailored to accommodate situations where there is more than one surviving spouse because the deceased was party to a polygynous marriage. This can be done by ensuring that section 1(1)(c)(i) and section 1 (4)(f) of the Intestate Succession Act which provides for a child's share of the single surviving spouse and its calculation should apply with three qualifications if the deceased is survived by more than one spouse. All the surviving spouses should share in the assets of the estate on an equal basis.

7.	The Deputy Chief Justice ruled that where the assets in the estate are not sufficient to provide each spouse with the amount fixed by the Minister, the estate should be divided equally between the surviving spouses. The Commission on the other hand felt that many family homes are economic units and constitute the only means of livelihood for the family members. If the property concerned is to be divided, the family members will be left without a home and livelihood. It is therefore desirable in some instances to preserve family property.

8.	The Commission has recommended that property rights relating to certain customary marriages be protected, that is, the retention of the protection afforded by the amended section 22(7) of the Black Administration Act of 1927 to a widow whose customary marriage was dissolved by her husband having entered into a civil marriage with another woman.	The discarded widows and children of these marriages should inherit on par with the civil marriage widows, provided that such customary marriages were contracted before 2 December 1988 (before the coming into operation of the Marriage and Matrimonial Property Law Amendment Act of 1988).

9.	The Commission discussed various customary law arrangements that falloutside the customary marriage, including all related and supporting marital unions (ukungena, ukuzalela, ukuvusa and ancillary unions entered into by women) that are found in all African communities in order to clarify the status of women in these unions. It must be noted that these unions are not customary marriages in the true sense of the word. The children belong to the deceased's family as their biological father is not their father in terms of customary law. The Commission recommended that the women and children in such unions should share in the estate of the deceased who or on whose behalf the union was entered into.

10. Generally, Africans do not adopt children in accordance with the prescripts of the Child Care Act. A husband who has no male issue may adopt someone who is not his descendant as an heir. This form of adoption was recognised in at least two cases (Kewana v Santam Insurance Company Limited 1993 (4) SA 771 (TkA) and Metiso v Padongelukfonds) 2001 (3) SA 1142 (T). Section 1(4)(e) and (5) of the Intestate Succession Act places adopted children of a deceased in the same position as other children for purposes of intestate succession. The adopted children in question are undoubtedly those contemplated in section 18(1)(a) of the Child Care Act in terms of which "the adoption of a child shall be effected by an order of the children's court of the district in which the child concerned resides". The Commission recommended that children adopted in terms of customary law should also inherit from their adoptive parents.

11. In Western societies law emphasizes the interests, rights and liberties of individuals. On the contrary, African customary law is general, more concrete and visible, traditional and aimed at preserving group interests. In the circumstances it is foreseen that the rigid application of rules of succession will not always meet the needs of the persons concerned. The Commission has recommended a procedure that proposes a simple, inexpensive manner of resolving uncertainties and disputes.

12. Although Justice Ngcobo (in a minority judgement) agrees with Deputy Chief Justice Langa that section 23 of the Black Administration Act together with the regulations made under that Act, as well as section 1 (4)(b) of the Intestate Succession Act violate the rights to equality and dignity and are therefore unconstitutional and that the principle of male primogeniture ,discriminates unfairly against women, he disagrees with the view that it is inappropriate to develop the rule of male primogeniture; and that the Intestate Succession Act should, in the interim, govern all the estates that were previously governed by section 23 of the Black Administration Act.

His view is that pending the enactment of legislation to determine when indigenous law is applicable, both the customary law of succession and the Intestate Succession Act should apply subject to the Constitution and the requirements of fairness, justice and equity, bearing in mind the interests of minor children and other dependants of the deceased family head. Justice Ngcobo also believes that the principle of primogeniture should not be struck down, but instead should be developed so as to be brought in line with section 9 of the Constitution. He therefore holds that pending the enactment of laws governing the application of customary law by Parliament, both the customary law of succession and the Intestate Succession Act should be applied subject to the requirements of fairness, justice and equity. He holds that in the interim, the question of which system of law should be applied must be determined by agreement among family members. However, where there is a dispute, such a dispute should be resolved by the magistrate's court having jurisdiction – in line with the Commission’s recommendations regarding a simple mechanism for the resolution of disputes.

