14 May 2008


SUBMISSION ON THE EXPROPRIATION BILL [B16 – 2008]

BY AGRI SA

1. Introduction

1.1 Agri SA represents the majority of commercial farmers in South Africa.  As such it represents a significant number of landowners, who have an interest in the Expropriation Bill which was recently introduced into Parliament by the National Minister of Public Works, Ms Thoko Didiza.

1.2 The Expropriation Bill seeks to repeal and replace the Expropriation Act 63 of 1975 (“the Expropriation Act”) and the Land Affairs Act 1987.  In the draft policy on the Expropriation Bill [published in Government Gazette No 30468 on 13 November 2007] the policy writers, by way of introduction, proceeds to summarise the historical context of landownership in South Africa.  We are all, of course, acutely mindful of our country’s past and recognise the necessity to commit to land reform, land restitution and land redistribution, provided that this is done in a constitutional manner.

1.3 The Constitution of South Africa 1996 itself reminds us of the injustices and struggles of South Africa’s past by proclaiming that 'We…through our freely elected representatives, adopt this Constitution as the supreme law of the Republic so as to heal the divisions of the past and establish a society based on democratic values, social justice and fundamental human rights; lay the foundations for a democratic and open society in which government is based on the will of the people and every citizen is equally protected by law…”.

1.4 It is stated in the draft policy that the primary object of the policy framework is to give effect to the Constitution.  Regrettably, we are of the opinion that the Expropriation Bill in its current form is not entirely consistent with this statement.

1.5 We herewith briefly outline our concerns regarding the nature and content of expropriation in terms of the new proposed dispensation with due consideration of the constitutionality of the relevant provisions of the Expropriation Bill.

1.6 In an examination of the constitutionality of the relevant provisions of the Expropriation Bill, we focused on the constitutionality of the Bill in the light of the property clause in section 25 of the Constitution and the constitutionality of the Bill in the light of the constitutional requirements in respect of access to courts (section 34) and just administrative action relating to executive discretions (section 33). 

1.7 The conclusion which we will be arrived at is that the bill is unconstitutional in a number of respects. 

2. Analysis of the Expropriation Bill
2.1 Sections 1 & 2: Definitions and Powers of expropriation

 
  Public interest

2.1.1 “Public interest” is defined in the Expropriation Bill as: “includes the nation’s commitment to land reform and to reforms to bring about equitable access to South Africa’s natural resources”.  This definition reflects the contents of Section 25(4) of the Constitution.  However, the qualification of “public interest” inserted in the Constitution specifically states that it is “for the purposes of this section”.  The definition is apparently inserted to include property redistribution programs, as expropriations falling within the public interest, within the ambit of the Expropriation Act [see also discussion in Currie & de Waal, Bill of Rights handbook, 5th Edition, page 555]. 

2.1.2 We submit that this definition is too broad and leaves room for uncertainty as to the expropriating authority’s interpretation of matters falling within the public interest.  Section 25(1) of the Constitution after all stipulates that no law may permit arbitrary deprivation of property.  We submit that it is therefore necessary to move the discretionary determination as to what constitutes expropriation “in the public interest” from the executive authorities to the legislative authorities (either through a circumscribed definition of “public interest” or through ministerial guidelines) in order for government to exercise its powers in terms of clear rules and principles in a non-arbitrary fashion. [See also the authoritative decision of the Constitutional Court relating to arbitrariness in First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS; First National Bank of SA Ltd t/a Wesbank v Minister of Finance 2002 (4) SA 768 (CC), 2002 (7) BCLR 702 (CC)].

 
  Expropriating authority

2.1.3 “Expropriating authority” is defined in the Expropriation Bill as “any organ of state, contemplated in section 239 of the Constitution, authorised by this Act or any other law to acquire property through expropriation, and includes the Minister and any person contemplated in section 2 of the Expropriation (Establishment of Undertakings) Act, 1951”.

2.1.4 Section 239 of the Constitution defines “organs of state” as “any department of state or administration in the national, provincial or local sphere of government; or any other functionary or institution exercising a power or performing a function in terms of the Constitution or a provincial constitution; or exercising a public power or performing a public function in terms of any legislation, but does not include a court or a judicial officer”.

2.1.5 An unintended consequence of this broad definition could be that organs of state, which are authorised in terms of another law to acquire property through expropriation, will be bound by both their applicable enabling legislation as well as the provisions of the Expropriation Bill [e.g. legislation which comes to mind are the Land Expropriation (Provincial Administration) Ordinance (Cape)  9 of 1939; the  Roads Ordinance (Cape) 19 of 1976; and the Gauteng Land Administration Amendment Act  9 of 1997].

2.2 Section 4: Expropriation of property on behalf of juristic persons

2.2.1 In terms of section 4 of the Expropriation Bill, if a juristic person satisfies the Minister that it reasonably requires property for a public purpose or in the public interest and that it has not come to an agreement with the owner thereof, the Minister may expropriate on behalf of such juristic person.  “Juristic person” is defined in the Expropriation Bill as “includes a nonprofit organisation contemplated in the Nonprofit Organisations Act, 1997”.  

2.2.2 In comparison, the Expropriation Act defines, in section 3 thereof, a limited class of juristic persons (e.g. universities, technicons, or juristic persons established by or under any law for the promotion of any matter of public importance) who may satisfy the Minister that property is reasonably required for a public purpose.  By their very nature these juristic persons performed some public/public interest service even though they were not state organs, but private juristic persons.  Section 4 of the Expropriation Bill therefore opens the drastic act of expropriation of property up to, not just the state, but also private juristic persons who may turn to the state for assistance if they can not acquire property from the owner by agreement.  

2.2.3 It is alarming that this section was in fact amended to have such a broad scope (the previous section stated that the juristic person had to be established by virtue of any law for the promotion of any matter of public interest or for a public purpose described in such law, and had to prove that it requires property for public purposes or in the public interest).

2.2.4 It seems to us that, in terms of the Expropriation Bill, any private company, trust or closed corporation, regardless of whether its main objects and functions are public or private, may request the expropriation of property, not just for a public purpose but also if it could convince the Minister that it would be in the public interest.  We submit that this is an unacceptably broad scope, since this section introduces a horizontal application of expropriation and the duties imposed by section 25(1) and (2) of the Constitution imposes a number of duties on the state, which clearly has no horizontal application [see Currie & de Waal, Bill of Rights handbook, 5th Edition, page 558].  The Expropriation Bill should be amended in this regard to reflect an approach consistent with the Constitution and the current Expropriation Act.  

2.3 Section 5: Delegation of functions by Minister

2.3.1 Section 5 of the Expropriation Bill provides for the delegation of certain functions by the Minister responsible for public works to an official of the Department of Public Works of a level not lower than a deputy director and a director.  It must be noted that section 5(1)(a) refers to section 18(5) of the Expropriation Bill, which does not exist. Section 5 should therefore be amended or removed.

2.4 Chapter 3: Establishment of the Expropriation Advisory Boards

2.4.1 Once the Boards are established, it will have an important role to play in South Africa’s land reform.  It is therefore critical that it should be independent and consist of the necessary expertise in property, property valuation, agriculture and expropriation law.  Currently race and gender representivity are the only criteria for appointing members of boards [section 9(2)].  

2.4.2 The Expropriation Bill or the Minister by means of regulations envisaged by section 6(1) should therefore stipulate the expertise and standards of conduct required from persons who serve on the Boards.  

2.5 Chapter 4: Investigation and valuation of property, intention to expropriate and expropriation of property

2.5.1 The expansion of the scope of protected rights to provide for compensation of both registered and all unregistered rights as envisaged by the Expropriation Bill is welcomed.

2.5.2 Sections 11(6)(a) and (b) of the Expropriation Bill allows an expropriating authority to depart from the procedures prescribed in sections 11(1) -11(4), in circumstances “where it is reasonable and justifiable to do so.”  

2.5.3 In our view factors such as the purpose of the expropriation and whether the need for expropriation is compelling, does not justify deviating from the principles of administrative justice and due process of law.  The notion of an “urgent expropriation” to us is in any event a strange and unnecessary inclusion.  We submit that, given the drastic nature of expropriation, an expropriating authority should not be given the legislative authority to depart, at its own discretion, from the notice requirements set out in the Expropriation Bill.  

2.6 Chapter 5: Compensation for expropriation

  Section 15

2.6.1 The role of market value in the determination of compensation for expropriation has long been a point pondered by academics [see Andra Eisenberg ‘Different constitutional formulations of compensation clauses' (1993) 9 SAJHR 412; Aninka Claassens ‘Compensation for expropriation: The political and economic parameters of market value compensation' (1993) 9 SAJHR 422; Duard Kleyn ‘The constitutional protection of property: A comparison between the German and the South African approach' (1996) 11 SA Public Law 402 at 441—5; A J van der Walt, ‘The Constitutional Property Clause: A Comparative Analysis of Section 25 of the South African Constitution of 1996’ (1997) 141—8; Geoff Budlender ‘The constitutional protection of property rights' in Geoff Budlender, Johan Latsky & Theunis Roux (eds) Juta's New Land Law (Original Service 1998) at 1—56—67; Jill Zimmerman ‘Property on the line: Is an expropriation-centered land reform constitutionally permissible?' (2005) 122 SALJ 378; and AJ Van Der Walt, ‘Reconciling the states duties to promote land reform and to pay ‘just and equitable' compensation for expropriation’ 2006 SALJ 23].  

2.6.2 The general consensus between these authors is that, in order to promote and facilitate effective land reform expropriation, it is necessary to weaken the grip of the market value principle for compensation, but that all the relevant circumstances (including the ones mentioned in section 25(3)(a)-(e) of the Constitution, but not restricted to them) should be considered together in deciding what would be just and equitable compensation [see AJ Van Der Walt, ‘Reconciling the states duties to promote land reform and to pay ‘just and equitable' compensation for expropriation’ 2006 SALJ at 26].  

2.6.3 In practice, market value still plays a useful role because of the determinacy and quantification difficulty in establishing appropriate consideration.  This is especially clear from the practice to first establish market value, as an initial indicator of value, and then determine whether it should be adjusted in view of the other less quantifiable factors in section 25(3) of the Constitution to be more just and equitable [see the court decisions in Khumalo v Potgieter [2000] 2 All SA 456 (LCC); Du Toit v Minister of Transport 2003 (1) SA 586 (C) paras 23—52].  

2.6.4 In Du Toit v Minister of Transport 2006 (1) SA 297 (CC) para 35 the majority of the Constitutional Court followed a comparable approach in deciding whether a particular compensation award was constitutionally justifiable: first establish what compensation would be according to the ‘standard' approach and then check whether it is in line with the other constitutional demands.  Market value should of course not be favoured at the expense of the other considerations enumerated in section 25(3) of the Constitution, but we are of the opinion that it remains an acceptable starting point.  

2.6.5 Section 15(3)(b) states that, when compensation is determined by the expropriating authority, the authority may determine an amount of compensation that is below the market value of the property.  We submit that a landowner whose property is expropriated should be placed in a financial position similar to that which he/she would have been in, had their property not been expropriated.  Land reform should not be done at the expense of individual landowners, but is a national commitment that should be funded from the fiscus.  South Africa can afford at present to compensate landowners at market value.  We are of the opinion that section 15(3)(b) in its current form would allow a general or across-the-board discount on the market-value-related compensation standard.  It should therefore be amended to state that compensation “below or above market value is permissible” or section 15(3)(b) should be removed altogether.

2.6.6 Section 15(3)(c)(i)-(iv) of the Expropriation Bill lists a number of factors which may not be taken into account when the expropriating authority determines the amount of compensation for the property which is to be expropriated.  It reflects to a large extent the provisions of section 12(5) of the Expropriation Act.  

2.6.7 One of the factors which may not be taken into account is the fact that the property has been taken without the consent of the expropriated owner or holder [section 15(3)(c)(i) of the Expropriation Bill and section 12(5)(a) of the Expropriation Act].  We are of the opinion that the inclusion of section 12(5)(a) in the Expropriation Act was justifiable since the concept of a “solatium”, was included in section 12(2) of the Expropriation Act.  In the case of the Expropriation Act it only makes sense to exclude the fact that the consent of the owner in question was not given, since he has already been compensated for this in terms of the “solatium” provision.

2.6.8 The provision for a “solatium” has however been omitted from the Expropriation Bill.  Expropriation without consent is a traumatic experience often causing financial loss, emotional trauma and suffering and a property owner should be compensated for this.  The concept of a “solatium” as it appears in the Expropriation Act should therefore be retained and actual financial loss resulting from the expropriation should also be compensated for.  Failing this, section 15(3)(c)(i) must be removed from the Expropriation Bill – after all, section 25(3) of the Constitution demands that all relevant circumstances should be taken into consideration when coming to a just and equitable calculation of the compensation.  

2.6.9 Due to the complex nature of the compensation determination to be made and the potential radical interpretation of section 15 of the Expropriation Bill by various executive decision makers (i.e. the expropriation authorities), we furthermore believe it is necessary to leave the quantification of compensation in the hands of the Court in cases where disputes arise as to the compensation payable (as we shall argue below).  After all, in the context of our Constitution, private and public interests must be carefully balanced, with the conflicts to be decided contextually in each individual case by way of a careful weighing process, a process which we believe should remain the domain of the Courts.

  Section 17

2.6.10 In terms of section 17, the owner or holder is inter alia provided the opportunity to make a written statement indicating whether the offer of compensation is accepted or not.  No provision is however made for the owner or holder to make a written statement indicating whether the owner or holder is in agreement as to whether the expropriation is being done in the public interest.  We believe that this omission is procedurally unfair and should be rectified.

  Section 18

2.6.11 Section 18(4) of the Expropriation Bill states that, in the absence of agreement between the parties, the executive must decide the amount of compensation, subject to court review [section 18(4) and section 24(1)].  Agri SA firmly believes that in the event of a disagreement about compensation between the expropriated owner and the expropriating authority, the Court should determine the appropriate compensation.  The Court should therefore not merely approve the compensation as suggested in clause 19(3)(c), but should be approached to determine it in the event of where no agreement can be reached.  The notion of the expropriating authority determining compensation as proposed by the Bill, is in our view unconstitutional.

2.6.12 Section 18(4) also states that the last offer by the expropriating authority must be regarded as final.  This means that there is no opportunity for the expropriatee to be heard after the submission of a written statement in terms of section 17(1) of the Expropriation Bill.   Agri SA is of the view that section 18(4) should be deleted or reviewed and adjusted together with section 24 of the Expropriation Bill as set out below.

2.7 Chapter 6: Approval of compensation by the Court

2.7.1 With regards to the constitutionality of section 24 of the Expropriation Bill, we have a number of serious concerns.  



    Section 25 of the Constitution

2.7.2 Section 25(2) of the Constitution provides that the amount and time and manner of payment of the compensation must be either “agreed to by those affected or decided or approved by a court”.   It is clear that the drafters of the Expropriation Bill interpreted this provision to mean that the executive may decide the compensation and, if necessary, this must be approved by the Court.  We, however, are of the opinion that section 25 of the Constitution should be interpreted to mean that the parties must reach agreement, failing which a court (and not the executive) must decide or approve the amount and time and manner of payment of the compensation [see also Currie & de Waal, Bill of Rights handbook, 5th Edition, page 555; and Woolman, Roux, Klaaren, Stein & Chaskalson, Constitutional Law of South Africa, Volume 2, Second Edition, page 46-34, who evidently shares this interpretation].

2.7.3 The above mentioned ambiguity in interpretation should be noted and reconsidered by the writers of the Expropriation Bill and, if this section of the Expropriation Bill is not amended, we believe the President should refer the provision to the Constitutional Court for review as contemplated in section 79 of the Constitution.



    Sections 33 and 34 of the Constitution

2.7.4 Section 33 of the Constitution encapsulates the right to just administrative action, which must be lawful, procedurally fair and reasonable.  The requirements for compliance with administrative legality or just administrative action, are laid down in section 6 of the Promotion of Administrative Justice Act 3 of 2000 (“PAJA”). The Act includes a total of 20 separate grounds for judicial review of administrative action [see LAWSA, Vol 10(1), par 74].

2.7.5 Section 34 of the Constitution, relating to access to courts, determines that “everyone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a Court or, where appropriate, another independent and impartial tribunal or forum”.  

2.7.6 With reference to the above mentioned two sections of the Constitution, it is important to distinguish between judicial appeal and review:  “The system of judicial review is radically different from the system of appeals.  When hearing an appeal the court is concerned with the merits of the decision under appeal.  When subjecting some administrative act or order to judicial review, the court is concerned with its legality.  On an appeal the question is ‘right or wrong’? On review the question is ‘lawful or unlawful’?”  [Wade HWR and Forsythe CR quoted by Burns & Beukes in Administrative Law Third Edition page 278].  

2.7.7 In section 24(2) the superflous provision that the decision to expropriate is an administrative action and subject to review in terms of PAJA was inserted in the Expropriation Bill.  Perhaps it was inserted to emphasise that any decision taken in terms of the Expropriation Bill would be subject to judicial review in terms of section 33 of the Constitution and PAJA.  However when one considers the implications of the provisions that follow immediately thereafter, it transpires that, apart from the decision to expropriate, some of the administrative actions of the executive in the course of expropriation proceedings are not subject to review in terms of the Expropriation Bill.

2.7.8 In section 24(3), the writers of the Expropriation Bill, in accordance with their (we believe erroneous) interpretation of section 25(2)(b) of the Constitution, inserted an “approval” procedure to be followed once the compensation has been “agreed or decided”.  It is further prescribed that the court may only approve the amount, time and manner of payment [section 24(3)(a)] and then lists a number of factors which the court must consider [section 24(3)(b)].  It also demands that the court give reasons for its decisions in the record of proceedings if it should not approve of the amount, time or manner of payment of the compensation.  Thereafter the matter must be referred back to the expropriating authority to reconsider the decision.  

2.7.9 It is unclear whether this form of “approval” envisaged by the legislative writers is a curtailed review proceeding or a unique “approval” proceeding created in terms of section 25 of the Constitution.  If it is a separate “approval” proceeding, then the remedies of review and appeal should still be available to the parties.  Section 24(3)(f) however determines that the parties must again approach the court in terms of the section if no agreement can be reached after the “approval” procedure.  Would the second procedure again have to be in accordance with the “approval” provisions? Or would the parties then have recourse to review proceedings in terms of PAJA?  We believe this section should be drastically reconsidered and clarified. 

2.7.10 If the “approval” proceeding is intended to be an administrative review proceeding, section 24 of the Expropriation Bill is in conflict with section 33 of the Constitution [since it makes allowance for a curtailed version of review, as opposed to the provisions of PAJA, which was legislation enacted in accordance with the provisions of section 33(3) of the Constitution].  After all, in proceedings for judicial review a court or tribunal may grant any order that is just and equitable and may, in exceptional cases, substitute or vary the administrative action, or correct a defect resulting from the administrative action, or direct the administrator or any other party to the proceedings to pay compensation [see section 8 of PAJA].  The notion of a court having to provide reasons for not agreeing with an expropriating authority and being compelled to refer matters back to such authority without considering the factors set out in PAJA in ascertaining whether the administrative action was lawful, reasonable and procedurally fair to us seems to be in significant conflict with section 33 of the Constitution.

2.7.11 Section 165 of the Constitution provides that the judicial authority of the Republic is vested in the courts.  The courts are independent and subject only to the Constitution and the law, which they must apply impartially and without fear, favour or prejudice.  No person or organ of state may interfere with the functioning of the courts.  Organs of state, through legislative and other measures, must assist and protect the courts to ensure the independence, impartiality, dignity, accessibility and effectiveness of the courts…”.  Moreover section 169 of the Constitution, reserves the right to decide on constitutional questions for the jurisdiction of the High- and the Constitutional courts.  Ousting the jurisdiction of the High court to determine the amount of compensation is contrary to section 169, read with section 25 of the Constitution.

2.7.12 We believe that the provisions of section 24 of the Expropriation Bill does not “assist and protect the courts to ensure the independence, impartiality, dignity, accessibility and effectiveness of the courts…” and is therefore also in conflict with sections 165 and 169 read with section 25 of the Constitution.  

3. Conclusion

3.1 Experience in other countries has shown that expropriation does not speed up land reform significantly, nor does it make land reform more affordable.  In fact the contrary seems to be true.  Expropriation does have a limited role to play in land reform as a measure of last resort.  When expropriation is utilised it should be perceived by all to be a fair and transparent process.  Current landowners should receive compensation, which will enable them to start anew somewhere else; they should not be worse-off as a result of the expropriation.  The full cost of expropriation should be borne by the fiscus, individual landowners cannot be expected to foot the bill for land reform through reduced non-market related compensation.  In the interest of the future of this country government should nurture the agricultural sector.  The current debate around the Constitutionality of the Expropriation Bill unfortunately has created a lot of uncertainty, which is also bad for investment and growth in the sector.  Agri SA therefore believes that the solution lies in better implementation of existing programs of land reform through public-private partnerships, not in large-scale expropriation of land.

Agri SA hereby also requests an opportunity to address the Portfolio Committee  on Public Works on this submission.
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